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COMMERCIAL LITIGATION ISSUES OF INTEREST 
Submitted by Paul Savad, Esq. 

Chair, Commercial and Corporate Law Committee; 

and Susan Cooper, Esq. of Paul Savad & Associates 
 

A few years ago, your client purchased a vacant subdivision lot without 
obtaining a survey.  Recently, your client had the property surveyed, and learned that 
the improved grassy area used by the neighbor’s dog was actually on your client’s lot.  
The dog was confined to this area by means of an underground electronic dog fence, 
which had been there for more than 10 years.  Your client confronted the neighbor, 
whom your client believes always knew of the encroachment.  The neighbor brought an 
action to quiet title and made a motion for summary judgment based upon his 
possession having been open, hostile, notorious, exclusive, and under a claim of right for 
over 10 years.  

 
Will you defeat the neighbor’s summary judgment motion by raising the factual 

question of whether the neighbor had actual knowledge that he did not own the 
property before he made the improvements on your client’s lot? 

 
The answer is No. 

 
In Walling v. Przybylo, 7N.Y.3d 228 (06/13/06), the Court of Appeals settled the 

question of whether actual knowledge that another person is the fee title owner of 
disputed property, defeats a claim of right by the adverse possessor.  The question had 
been answered differently in the Second and Third Departments in recent years, with 
the Second Department holding that actual knowledge defeats the necessary adverse 
possession element of claim of right. The Court of Appeals agreed with the Third 
Department, which held that knowledge of another’s ownership did not defeat a claim 
of right.    

 
In January 1986, the Wallings purchased a subdivision lot in Warren County, 

in the Third Department. Three years later, defendant Przybylos purchased the 
adjoining lot.  Both lots were unimproved land.  The Wallings immediately built a home, 
but the Przybylos waited until 1991 to begin construction, and did not move in until 
1994.  

 
In 1987, the Wallings bulldozed and deposited top soil, on the Przybylos’ 

property, and dug trenches and installed a PVC pipe for carrying water from the 
Wallings’ property onto the Przybylos’ property. 

                 Continued on Page 4………… 
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Blauvelt 
Single office in Professional Building on Route 303. Use main 

entrance with reception room or separate private entrance.  

Separate file room attached, ample parking.  $425 per month all 

utilities included.  “Ideal for young lawyer just starting out.” 

Call Kevin @ (845) 365-6200 
 

Haverstraw Village 
Office space (10x12) available in Historic Train Station. With 

or without services. Conference room, possible referrals. 

 Please call (845) 429-3900 
 

Haverstraw Village 
Office space available on New Main Street, with or without 

services. Conference room and ample parking.  Possible 

overflow.  Contact Phyllis Shandler, Esq. (845) 429-5371 
 

Nanuet 
Offices for rent with services and substantial commercial 

litigation overflow. Call Paul Savad, Esq., @845-624-3820 x1 

 
Nanuet  

Approximately 180 sq. ft. in established well located Nanuet 

Law Firm.  Secretarial space available.  Shared conference 

room and library available.  Call for immediate occupancy.  

(845) 623-0883 

 

New City 
Offices for rent on Route 304, close to Courthouse, 

approximately 1,200 square feet, reception area, suitable for 

more than one attorney and support staff with loft space and 

kitchen.  Available immediately.  Price negotiable.  Contact 

Marilyn @ Daniel E. Bertolino, P.C. @ 845-358-9700 

 

New City 
Office space available in legal suite on South Main Street. Semi 

furnished, shared conference room. Receptionist services 

available. Ample Parking.  Call 845-638-3902/639-3470 

 

New City 
Windowed office space across from Courthouse. One room 

suite available in three room suite.  Available immediately.  

Please call Jeffrey Schonbrun @ 845-634-3245 

 

Nyack 
Upscale Law Office Space in Nyack.  Located in the Clermont 

Condominium Building.  Lobby Level – one or two offices 

available.  Secretarial space, kitchen, conference rooms & 

parking.  Call Frank/Kim @ 845-358-5115 

 

Orangeburg – Storage Space 
Newsly constructed secure storage space for rent in commercial 

site on Route 303 in Orangeburg.  Approx. 192 sq. ft.  Suitable 

for records and box storage.  Available immediately.  Contact 

Bruce/Toni @ 845-359-5400 

 

Suffern 
One large office available in new, modern office building in 

Suffern, convenient to the Thruway and Route 59.  Kitchen, 

conference room, reception area, fax and copier available. 

Please contact:  Alan at 845-357-0000 or Barry 369-3000 
 

 

West Nyack 
Fully furnished private offices in beautiful law office suite in 

prestigious office park.  Offices include broadband connection, 

parking, receptionist-message center, secretarial space, shared 

conference room, fax, photocopy and kitchen; near intersection of 

Palisades, Thruway, Route 59 and Route 304 and within ten 

minutes of courts.  Call (845) 358-8880 or (845) 353-1818 
 

 
 

Legal Eagle 
Experienced Rockland County resident seeking full time Paralegal 

position. With upwards of 35 years in the fields of personal injury, 

some medical malpractice and New Jersey litigation.  I am 

conscientious, hardworking, and work independently.  References 

available upon request.  Please call (240) 338-3963 

 
Entry Level  

Recent graduate of an ABA accredited paralegal program seeks 

entry level position.  Eager for an opportunity to both contribute 

and learn.  Very organized and detail oriented.  Salary negotiable.  

Please call Erin Schoenberg 

 (845) 634-7090 or overhill5@aol.com 

 

Legal Assistant 
Seeks part-time typing/word processing position for evening hours 

starting at 5:30 p.m. I am detailed oriented and possess excellent 

interpersonal and organizational skills.   

Call the Association @ (845) 634-2149 

 

 
 

Legal Secretary/Paralegal Needed 
This position is for 20 – 25 hours, 5 days a week.  Applicant must 

be familiar with Microsoft Word and Outlook.  Legal experience is 

a must. Fax Resume to (845) 634-1055 
 

Associate Wanted 
Part-time Litigation and Research Experience for Nanuet Law 

Firm. Call Paul Savad, Esq., @845-624-3820 x1 

 

 

 

 

 
 

TO PLACE A CLASSIFIED AD or AN 
ARTICLE 

IN NEWS BRIEF 
PLEASE CALL THE ASSOCIATION @ 

845-634-2149. 
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WORK INJURY LAWWORK INJURY LAWWORK INJURY LAWWORK INJURY LAW 
 

HOFFMAN, WACHTELL, KOSTER, 

MAIER, RAO & GOLDENBERG, LLP. 
 

      82 Maple Ave.  P.O. Box 8882 Maple Ave.  P.O. Box 8882 Maple Ave.  P.O. Box 8882 Maple Ave.  P.O. Box 88    

                        New City, NY 10956                        New City, NY 10956                        New City, NY 10956                        New City, NY 10956    

   845   845   845   845----634634634634----8169816981698169    

 

   SSSSe habla españole habla españole habla españole habla español                           AV RatedAV RatedAV RatedAV Rated    

 

Make A Motion For Help 
It’s not easy to admit there is a problem.  It’s even         

harder when you think no one notices.  But they do.  
Asking for help could be difficult. Knowing there is 

help available makes it a little easier.  Understanding 
the unique needs of our colleagues is crucial that’s 

why we’re here for you. 

Contact us: 
LAWYERS HELPING LAWYERS 

Ben Selig, Esq., (845) 942-2222 
Barry Sturtz, Esq., (845) 369-3000 

Paul Goldhamer, Esq., (845) 356-2570 

Assigned CounselAssigned CounselAssigned CounselAssigned Counsel    

The Budget WorkThe Budget WorkThe Budget WorkThe Budget Work    

From the desk of David M. Klein, From the desk of David M. Klein, From the desk of David M. Klein, From the desk of David M. Klein, Esq., Esq., Esq., Esq., PresidentPresidentPresidentPresident,,,, Rockland Cou Rockland Cou Rockland Cou Rockland County Bar Associationnty Bar Associationnty Bar Associationnty Bar Association    

    
The Past few months has been challenging for the Board of Directors. We had to contend    with    the proposal in the 
County Executive’s budget to have the Legal Aid Society of Rockland County handle the 18-B program.  Under the 
County’s plan, our association would only handle criminal cases where there were conflicts between both the Public 
Defender and Legal Aid. 
 

The stated purpose of the proposal was to save money and control the increased costs. The County’s plan had flaws. 
Our association believed that the plan would actually cost the County much more money.  Keith Braunfotel, Chair of 
the Assigned Counsel Plan Committee and I presented the Bar Association’s position to the Budget and Finance 
Committee of the Rockland County legislature.  The County and the Legal Aid Society presented their positions.  The 
Budget and Finance Committee supported the RCBA to continue to the administration of Assigned Counsel Plan.  I 
thank the members of the RCBA for their help in the debate over the proposed budget.  The Board and our staff worked 
diligently to evaluate the County’s proposal and to successfully illustrate the flaws in the plan. 
 

I am proud of the thoughtful arguments presented in this debate by both RCBA and the Legal Aid Society.  The 
arguments were based upon a mutual respect for both organizations.  An open dialogue between Legal Aid and the Bar 
Association was maintained during the budget process.  A close working relationship between the two organizations 
will continue.  Alex Bursztein, the director of Legal Aid, was the first person to inform me of the proposed budget.  The 
Legal Aid Society provides quality legal services for the poor people of Rockland County.  We are duty bound to 
continue to support Legal Aid.  There is no greater service any Bar Association can provide than to aid in providing 
quality services for the needy.  We must remember that the RCBA was the moving force behind the creation of the 
Legal Aid Society in the 1960’s. 
 

Prior to the crisis of the funding of the assigned counsel plan, one of my proposed projects was to create a working 
relationship between the RCBA and the county government.  Our members have a wealth of information that can help 
our local government.  Attorneys who are experts on almost every area of law are members of the RCBA.  We should 
use the budget situation as a starting point for developing a relationship with our county government.  I welcome the 
opportunity to have our association review proposed legislation and to make an avenue to propose legislation.  I was 
told that the debate during the Budget and Finance Committee was one of the most interesting and exciting 
deliberations in years.  As attorneys we are trained in the art of evaluating proposed laws.  The members of the RCBA 
are willing to use their expertise to assist the county government and the public. 
 

The debate on the Budget also gave us a good opportunity to review the Assigned Counsel Program.  During the 16 
years that the RCBA has administered the Assigned Counsel Plan we have many improvements and innovations.  The 
rules and by-laws which were developed by Keith and his committee are models for other programs, but we must 
continue to monitor our program and to improve the program by assuring quality representation, by working with the 
courts and the county to control costs without minimizing the quality of representation. 
   
We must use our experience with the budget battle to further our commitment to improve the representation of poor 
people and forge a working relationship with county government. 
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ATTENTION ATTORNEYS 
ARE YOU INTERESTED IN BECOMING A GUARDIAN 

 AD LITEM? 
 

Surrogate Anthony A. Scarpino, Jr. and the Trusts & 
Estates Section of the Westchester County Bar Association 

 

Proudly Present: 
 

Basic Training Seminar for Guardian Ad Litem 
 

Note: This Seminar Has Been Approved by OCA as a 
Qualified Training Program for Attorneys Who Seek to 

Eligibility for Appointments as a Guardian Ad Litem in NY  
Surrogate’s Courts 

 

DATE:  Wednesday – March 14, 2007 
 

LOCATION: Surrogate’s Courtroom 
  140 Grand Street – 8th Floor 
  White Plains, New York** 
  ** (Subject to Change If Enrollment >75)  
 

TIME:  Arrival/Check-In: 11:15 a.m. – 12:00 p.m. 
  CLE Program: 12:00 p.m. – 4:00 p.m. 
 

COST:  Free of Charge – with Refreshments 
  (Attendees will receive 4 CLE credits) 
 

For More Information or To Reserve a Seat: 
Contact: Joseph M. Accetta, Esq. – Court Attorney/Referee 

140 Grand Street – 9th Floor – Tel. – (914) 824-5655 
 

Completion of this course will qualify attorneys to apply to 
OCA to be listed as Guardian Ad Litems.  Once approved 
the OCA list will send notification to Judge Robert Berliner, 
Rockland County Surrogate who will utilize this list to 
appoint attorneys as Guardian Ad Litem. 
 

Upon completion of the seminar and application to OCA, 
you may also drop a note to Judge Berliner informing him 
that you have qualified for appointment as Guardian Ad 
Litem. 

MOVIN, IN, UP & OUT…… MOVIN, IN, UP & OUT…… MOVIN, IN, UP & OUT…… MOVIN, IN, UP & OUT……     

    

Alan M. Simon, Esq.,  
Has relocated to   

664 Chestnut Ridge Road 
Spring Valley, NY 10977 

Tel# 845-356-8700 Fax# 845-356-0755 
****** 

Diane Snyder, Esq. 
&  

Kim Holstine, Esq. 
Have relocated to  

45 South Main Street 
New City, NY 10956 

Tel# 845-639-4228 Fax# 634-8201 
****** 

Valerie J. Crown, Esq. 
Proudly announces the opening of her office  

Located at 
90 New Main Street 

P.O. Box 360 
Haverstraw, NY 10927 

Tel# 845-429-5371 Fax# 429-5375  
Cell# 598-8253 

Available for Per Diem Court appearances, 
depositions, arbitrations/mediations, and 

motion and appellate practice. 

 
 

ATTENTION ALL ATTORNEYS 
 

IF YOU ARE MOVING OR WILL 
 BE MOVING  

PLEASE CALL THE ASSOCIATION  
TO UPDATE YOUR ADDRESS  

ASSIGNED COUNSEL PANEL 
MEMBERS 

 
PLEASE NOTE THE 2006 FISCAL BUDGET 

HAS COME TO A CLOSE 
 

PLEASE SEND IN VOUCHERS FOR CASES 
COMPLETED. 

 DO NOT HOLD YOUR VOUCHERS FOR THE 
2007 BILLING CYCLE. 

  

LAWYER REFERRAL SERVICE 
RENEWALS HAVE BEEN  

SENT OUT. 
 

IF YOU WOULD LIKE TO JOIN THE 
LAWYER REFERRAL SERVICE PLEASE 

CALL LESLIE @ THE ASSOCIATION,  
845-634-2149. 
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NOTICE TO THE MATRIMONIAL AND FAMILY COURT BAR 
 

FROM:  FAMILYCOURT JUDGES: 
HON. WILLIAM WARREN 

HON. LINDA CHRISTOPHER 
 

The Rockland County Family Court has adopted the following local court rule modeled after the new 
Uniform Civil Rule 202.7(f) for the Supreme and County Courts which became effective October 1, 2006: 

 
Upon ex parte application containing a request for a temporary restraining notice or other ex parte relief, 

except for applications under Article 8 of the FCA, the application shall contain an affirmation/affidavit 
demonstrating that there will be significant predjudice to the moving party by the giving of notice.  In the absence of 
a showing of significant prejudice, the affirmation/affidavit must demonstrate that a good faith effort has been made 
to notify the party against whom the temporary relief is sought of the time, date and place that the application will 
be made in a manner sufficient to permit the party an opportunity to appear in response to the application. 

 
This court rule will apply to all applications including requests for temporary/interim relief filed with the 

court, except for applications under Article 8 of the FCA, after January 2, 2007. 
 

Need a Place to Meet in New City? 
 

RCBA Conference Rooms Available for Rent 
 

First Two Hours free for members of RCBA 
Member Prices 

$60 half day/ $120 full day 
Non – Member Prices 

$75 half day/ $135 full day 
 

** Please call (845) 634-2149 in advance for rental** 

RCBA RAFFLE GIFTS 
We would like to Thank all of the members who 

donated gifts to raffle off at our holiday party & the 

vendors who donated them. 
 
 

Patricia Finn, Esq. 
 Harbor House Brunch for two 

Orange Nail Mani & Pedi gift certificate for $25 

New City Massage Free Spa Package gift certificate $150 

New City Massage Free Spa Package gift certificate $150 

3 Hair Cuts from Pamaya Red in Piermont 

**** 

James Sexton, Esq. 
A Hip Chick gift certificate for $40 

2 Pilates Center gift card 

**** 

Risa Jameson, Esq. 
$500 Finance Review: Mahorney Mana 

½ HR: Massage from Yamaya 

Power Drill worth $400 by Kass Industrial 

**** 

Rockland County Bar Association 
$100 

**** 

Mike Trainor 
Fox Sports for $50 

Legal Seafood for $50 

Outback Steakhouse $50 

Cheesecake Factory for $50 
  

IT WAS A GREAT PARTY! 

 

                                                                                                          Sharon Tucker 
                                                                                     Broker 
                                

ERA Tucker Associates, Inc. 
___________________________  
8 College Avenue, Nanuet, NY 10954 
94 Orange Avenue, Suffern, NY 10901 
                                                                                       

Nanuet Office: (845) 623-5200 
Nanuet Fax: (845) 623-5244 
Suffern Office: (845) 357-0010 
Suffern Fax: (845) 357-0030 
E-Mail: tuckerera@era.com 
Website: tuckerera.com 
 
RA.. Referral.. Network.. MLS..Realtor..Upromise..   
Each ERA Office is independently Owned and Operated 
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The Wallings also constructed an underground wire dog fence on the Przybylos’ property to enclose the dog.  
Thereafter, the Wallings continuously mowed, graded, raked, planted, and watered the grassy area in dispute. In 1992, the 
Wallings dug a hole near the northwest corner of the Przybylos’ lot, and installed at 10 foot high post with a bird house. All of 
the improvements and activities of the Wallings continued for at least 10 years. 

 
In 2004, the Przybylos obtained a survey, which showed the grassy area of the dog fence and the drainage to be on the 

Przybylos’ property. 
 
Upon learning this, the Wallings brought an action to quiet title. On December 15, 2004, after a motion to renew the 

prior motion for summary judgment, the Supreme Court, Warren County, denied summary judgment to the Wallings, based 
upon an issue of fact concerning whether the Wallings had actual notice of the true owner of the disputed portion of the 
property prior to making the improvements. 

 
The Appellate Division, Third Department, reversed the denial of summary judgment to the Wallings, and decided: 

“in the absence of an overt acknowledgment, our courts have recognized since Humbert v. Trinity Church, 24 Wend. 587, 1840 
WL 3644 (1840), that an adverse possessor’s claim of right of ownership will not be defeated by mere knowledge that another 
holds legal title” (24 A.D.3d, 1 [3d Dept 2005]).  

 

The Court of Appeals affirmed the Appellate Division’s grant of summary judgment to the Wallings, in spite of any 
possible factual question of the Wallings’ knowledge that they did not own the disputed parcel.  The court began by noting 
that RPAPL§521 provides that a person claiming adverse possession must prove that possesion has been: (1) hostile and under 
claim of right, (2) actual, (3) open and notorious, (4) exclusive and (5) continuous for the required period of 10 years.)  

 

The court held that the Wallings possessed the disputed parcel of land as early as 1986 in an open and notorious 
manner, hostile to the interest of the title owners for 20 years, 10 of which occurred after Przybylo moved into their residence.  
“The ultimate element in the rise of a title through adverse possession is the acquiescence of the real owner in exercise of an 
obvious adverse or hostile ownership through the statutory period” (see Monnot v. Murphy, 207 N.Y. 240 [1913]).  The failure 
of the Przybylos to assert their rights for 10 years after they moved in, and 15 years after they purchased the property, 
prevents them from prevailing.  

 
The Court of Appeals held that conduct will prevail over knowledge, particularly when the true owners have 

acquiesced in the exercise of ownership rights by adverse possession.  The court noted that the principle has been “well 
established since the nineteenth century, that an adverse possessor’s actual knowledge of the true owner is not fatal to an 
adverse possession claim.”  

 

The court’s decision necessarily overturns the Second Department’s contrary rulings in cases such as Robinson v. 
Eirich, 2 A.D.3d 617, 618 (2d Dept 2003), holding that the claimant’s “awareness” that others owned the property, defeated 
any claim of right made by the plaintiff. In Beyer v. Patiero, 29 A.D.3d 613 (2d Dept 2006), the Second Department held that 
the defendants were entitled to judgment as a matter of law by demonstrating that the plaintiffs knew that the defendants 
owned the encroaching portion of the driveway before they took possession of the driveway.  

 
In at least two recent local cases, one in Rockland County and one in Westchester County, both cases were decided 

based upon proof the adverse possessors knew they did not own the disputed property. If those cases were tried today, the 
decisions would be the opposite.  

 
In contrast to the Second Department, the Third Department cases consistently held that knowledge was not the 

determinant.  In Birkholz v. Wells, 272 A.D.2d 665, 666 (3rd Dept. 2000), the court upheld an adverse possession defense, 
notwithstanding that the plaintiffs argued that the defendants were aware during the statutory 10-year period that they did 
not own the disputed property. The court held that the plaintiff’s analysis focused far too much on defendant’s state of mind, 
i.e. what they knew or reasonably should have known by virtue of deed description, survey, maps and title insurance policies, 
that were available for their review, and far too little on their actions.  

The Court of Appeals ruling has now finally settled the question, consistent with the Third Department’s holdings.  
 

The Lesson? 

 
An adverse possessor may establish a “claim of right”, even if he/she enters into hostile possession with full knowledge 

that the property is owned by another.  Landowners should know their property boundaries and check them often. 
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Making the Case for a True Document Management System 
This article has been submitted by Isaac Steinfeld, of Rockland Computer Specialists, Inc. He is available to respond to any questions 

relating to this article or other computer related matters. Isaac can be reached at rocklandcs@hotmail.com or at 888-230-6240. 
 

Up until this point, we focused on different aspects of document imaging, including selecting the right mix of hardware 
(scanners) and software, optimizing scan quality & performance, using OCR to convert images to text, using Desktop 
Search programs for full text searching, etc. 
 
At this point, it would be appropriate to discuss the general framework for managing documents expeditiously, to 
maximize the benefit of digital documents. For all of the drawbacks of physical paper documents, at least established 
protocols exist for properly classifying and organizing paper documents. Paper files are typically stored hierarchically 
within manila folders in file cabinets and classified with a structured naming convention or a Bates numbering system 
and can be easily located. Unfortunately with digital files, there is often poor management of documents and few 
protocols exist on a firm-wide basis to standardize on file organization. From a productivity standpoint, a lot of time is 
wasted searching for documents. While Microsoft Windows does provide the ability to assign a descriptive name to a 
file and to organize files within logically named Folders, conventions are not enforceable, and are often ignored due to 
either lack of training or negligence.  
 

A Document Management System (DMS) provides a framework for properly organizing your documents by enforcing 
cataloging (“indexing”) of the document at the time it is “checked in” to the system. By document, I mean anything that 
your computer recognizes as a file (i.e. scanned or other graphic images, word processing files, emails, audio files 
etc.). Each type of document has predefined criteria (also referred to as a profile) that need to be assigned to that 
class of documents. Documents get “checked in” through a variety of means. Some programs use a web interface; 
others allow you to “print” a document to the DMS, while others provide “hooks” from within standard programs (e.g. 
MS Word, Excel or Outlook) that allows you interact with the DMS from within your standard programs. In the case of 
scanning programs, usually an interface is available to scan directly to the DMS. The result is a highly organized 
document system that can be searched using multiple criteria that are relevant to the specific type of document. An 
additional feature that is often included with DMS systems is the ability to setup Workflow processes which automates 
the routing and tracking of documents, with appropriate notifications to team members and approvers along the way.  
 
Basically, DMS systems are designed to manage the life-cycle of a document, throughout the phases they undergo, 
up to and including retention and purge management. In this vain, some common features of DMS systems are: 
 
o Library Services: Allows you to implement a document check-in/check-out protocol, which locks out other users 

from modifying a document that has been “checked out” by a user. The document is only available again for 
editing after it is “checked in”. 

o Version control: Copies of documents are saved each time the document is modified. Files can be quickly rolled 
back to previous versions as needed. 

o Auditing & Reporting: Maintains a historical activity record associated with each document that describes each 
action in the life of a document including who performed the action, its date and time, and the nature of the action 
itself. Reports can be generated to show audit trails, document access patterns, and other statistics. 

o Document Security: Provides a mechanism to control different levels of access to documents, based on user 
permissions & group membership (based on the role the user plays within the firm). It can get even more granular, 
by assigning permissions based on document types or even specific index values. 

o Record Management (Archival): Provides a means to either purge, or to move dated or unused files off the main 
storage medium to secondary storage (e.g. backup tape, CDR, etc.), while at the same time allowing users to still 
search for information in the archived files for retrieval. 

o Integration: The ability to integrate with other computer systems for information sharing, and for minimizing 
redundancies. 

 

While many Practice Management programs such as Amicus, Practice Master and PCLaw do offer some elements of 
document management, they are typically more limited in scope both in terms of the subset of features offered and the 
reliability of the system as the volume of documents increase. However, most of the popular Practice Management 
programs integrate tightly with the recognized DMS used in the law practice. For example, Worldox, one of the 
recognized DMS systems, provides integration with all the recognized Practice Management programs available. 
 

We will cover Practice Management programs with more depth in a future series of articles. 
 
Have a happy holiday season! 
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A Corporation that Allows Internet Access to its Employees is Likely Immune from 
Suit when an Employee Uses that Access to Threaten a Third Party. 

 

By Itamar J. Yeger, Esq. 
 

You are the President of a small New York Corporation or other business.  Because much of your 

transactional work takes place on the Internet, you provide your employees with access to the internet through your 

company’s computer servers.  One of your employees utilizes this access to post derogatory and threatening comments 

about a third party not associated with your business.  In addition to sending threatening emails, these comments find 

their way onto bulletin boards and into Internet chat rooms.  Will your company be liable for resultant damages?   

In a case of apparent first impression that could have far-reaching effect, a California appellate court recently 

found that the federal Communications Decency Act (CDA) applied to an employer that provides Internet access to 

its employees, then found the corporation immune from suit under the Act.
1
  There, an employee of Agilent 

Technologies, transmitted email threats and posted to bulletin boards from his company-provided computer at work.
2
  

According to the complaint (considered true on a motion to dismiss), Agilent was aware of its employee’s Internet 

activity but did nothing to prevent it.
3
  The plaintiffs therefore sued the employee and Agilent for negligent – and 

intentional infliction of emotional distress.
4
  The lower court granted summary judgment to Agilent, finding it immune 

from suit under the CDA and the plaintiffs appealed.
5
   

The appellate court discussed the CDA immunity at length.
6
  It relied on the leading case in this area, Zeran v. 

America Online, Inc.
7
  There, the Fourth Department found that the CDA provided full immunity to AOL as an 

interactive computer service provider even where it delayed in removing offending posts from its website because 47 

U.S.C. 230(c)(1), broadly construed, provides such blanket immunity.
8
   

                                                           
1
 Delfino v. Agilent Technologies, Inc., 2006 Cal. App. LEXIS 1937 (Ct. App. Cal. 6 Dist. December 14, 2006). 

2
 Id. at *1-2, 4.  The decision also includes a detailed factual recitation.  Id. at *8-16. 

3
 Id. at *3.  Information developed during the FBI investigation, though, revealed that Agilent may not have known 

that the employee used its computers in a manner that violated Agilent’s use policies.  Agilent ultimately fired the 

employee after he admitted his unauthorized use. Id. at * 15-16. 
4
 Id. at *6.  

5
 Id. 

6
 Id. at *18-34.  The CDA (47 USCS § 230) provides as follows: 

(c) Protection for "Good Samaritan" blocking and screening of offensive material. 

   (1) Treatment of publisher or speaker. No provider or user of an interactive computer service shall 

be treated as the publisher or speaker of any information provided by another information content 

provider. 

   (2) Civil liability. No provider or user of an interactive computer service shall be held liable on 

account of-- 

      (A) any action voluntarily taken in good faith to restrict access to or availability of material that 

the provider or user considers to be obscene, lewd, lascivious, filthy, excessively violent, harassing, or 

otherwise objectionable, whether or not such material is constitutionally protected; or 

      (B) any action taken to enable or make available to information content providers or others the 

technical means to restrict access to material described in paragraph (1) [subparagraph (A)]. 
7
129 F.3d 327 (4

th
 Cir. 1997), cert. Den. 424 U.S. 937, 141 L.Ed.2d 712 (1998).  

8
Id. at 331-34.  Zeran is followed by an overwhelming majority of jurisdictions, including at least three federal 

Circuits Courts of Appeals.  See Chicago Lawyers’ Comm. For Civil Rights Under The Law v. Craiglist, Inc., 2006 

U.S. Dist. LEXIS 82973 *21 n.6 (N.D. Ill. E.D. Nov. 14, 2006) (collecting cases).  However, the Seventh Circuit, in 

sharply worded dicta, takes issue with the breadth of Zeran’s immunity grant and read the statute differently.  Doe v. 

GTE Corp., 347 F.3d 655, 659-60 (7
th
 Cir. 2003).  While in this writer’s opinion the statute’s interpretation will have 

to be resolved in the United States Supreme Court, for now, even under the Seventh Circuit’s relaxed immunity 

standard, no case has been presented that meets even those relaxed standards, so at this point any conflict between the 

circuits is merely philosophical.  Doe; Craiglist; Delfino at *24 n.22.  Perhaps this deserves closer attention in a future 

article.                                         Continued on Page 6…. 
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January 9, 2007 
CLE: Risk Management 

Time: 5:30 p.m. – 8:30 p.m. (Light Dinner) 
Please Note New Time 

Level: Transitional/Non-Transitional 

Place: Suffern Library  
210 Lafayette Ave 

Suffern, NY  
Credits: (3 Ethics) 

Cost: $75.00 Members of RCBA; 

$95.00 Non-Members; $85.00 Walk-Ins 
$30.00 Students and Paralegals 

 

January 30, 2007 
CLE: Mediation Primer 

Time: 6:00 p.m. – 9:00 p.m. (Light Dinner) 
Level: Transitional/Non-Transitional 

Place: BOCES  
West Nyack, NY   

Credits: 3 (2.5 Professional Practice; .5 Ethics) 
Cost: $75.00 Members of RCBA; 

$95.00 Non-Members; $85.00 Walk-Ins 
$30.00 Students and Paralegals 

 

February 15, 2007 
CLE: Criminal Practice Through Jury Selection 

Time: 6:00 p.m. – 9:00 p.m. (Light Dinner) 
Level: Transitional/Non-Transitional 

Place: BOCES  
West Nyack, NY   

Credits: 3 (2.5 Professional Practice; .5 Ethics) 
Cost: $75.00 Members of RCBA; 

$95.00 Non-Members; $85.00 Walk-Ins 
$30.00 Students and Paralegals 

 
 
 
 
 
 
 

**Kosher Meals are dependant on the delivery service 
available from the caterer.  All kosher meals must be 
ordered in advance and require an extra charge of 
$10.00.  Call the Association to place an order for a 

kosher meal.  Please give us at least one weeks notice. 
 

Credit is not given for partial attendance. 
Make sure your blue evaluation forms are completed and 
turned in to CLE Coordinator to receive your certificate. 

 

  

 

GRIEVANCE 
DISCIPLINARY LAW 
(914) 682-0037 

 
 

RICHARD E. GRAYSON 
ATTORNEY AT LAW 

 
 

 

175 MAIN STREET, SUITE 307 

WHITE PLAINS, NEW YORK 10601 

         www.richardgraysonesq.com 

Michael Zall 

____________________________ 
ATTORNEY  
              Two Yorkshire Drive 

PATENTS                       Suffern, New York 10901 
TRADEMARKS                        Tel. (845) 357-6800 

COPYRIGHTS                                   Fax: (845) 357-4616 
 

                                         E-Mail: Mike@Zall-Law.com 

                         www.Zall-Law.com   
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RAMAPO JUSTICE COURT 

TOWN OF RAMAPO 
237 ROUTE 59 

SUFFERN, NY 10901 
 

Judge Arnold Etelson, Ramapo Town Justice, will 
be holding his civil court calendars on the second 
and the fourth Thursdays of the month and his 

Domestic Violence sessions on the first and third 
Thursdays of the month commencing  

January 2007. 

WEATHER ALERT            
   

   KNOW BEFORE YOU GO!             
 CALL THE ASSOCIATION @ 

 845-634-2149  
OR  

LOG ONTO  
WWW.ROCKLANDBAR.ORG  

& 
FOR THOSE OF YOU WHO ELECT TO GET 

CORRESPONDANCE BY E-MAIL, YOU WILL BE 
 E-MAILED OF ANY CANCELLATIONS DUE TO 

INCLEMENT WEATHER. 
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The appellate court adopted the three-part test to determine immunity and found that, as applied, Agilent was 

immune from suit under the CDA.  First, it found that Agilent was “a provider or user of an interactive computer 

service” because Agilent, in order to take advantage of the Internet marketplace, hooked its computer systems directly 

to the Internet.
9
  Second, the court found that plaintiffs sought to sue Agilent as the “publisher or speaker” of the 

offending messages because its theory was that Agilent knew what its employee was doing and that he was using its 

computer system to do it – the very definition of a publisher.
10

  Third, it found that the offending emails and posts 

were “provided by another information content provider,” in this case, the employee.
11

  

Having found immunity from suit under the CDA, the California appellate court dismissed the remaining 

causes of action, including negligent and intentional infliction of emotional distress, the respondeat superior,
12

 and 

negligent supervision or retention.
13

 

Based on this case, employers can rest a little easier when they allow employees to connect to the Internet 

through the company computer system.  Nevertheless, and at the very least to avoid expensive litigation, employers 

should formulate and regularly disseminate standards for company Internet use.  The proactive company should also 

monitor employees periodically to ensure compliance with the rules, and to help avoid lawsuits for employees’ 

actions. 

Itamar J. Yeger is a complex motion and appellate attorney and can be reached at (845) 553-0400. 

 
9
 Defino at *25-28.  The court compared an employer to others, like Internet auction sites, libraries, dating services, 

bulletin board services, search engines, and Internet cafes.  Id. at 26-27  
10

Id. at *29-32.  The court also extended CDA immunity beyond defamation cases to cover emotional distress and 

other torts.  Id. at 29-30. 
11

Id. at *32-34. 
12

 “The doctrine of respondeat superior renders an employer vicariously liable for torts committed by an employee 

acting within the scope of the employment. Pursuant to this doctrine, the employer may be liable when the employee 

acts negligently or intentionally, so long as the tortious conduct is generally foreseeable and a natural incident of the 

employment.”  RJC Realty Holding Corp. v. Republic Franklin Ins. Co., 2 N.Y.3d 158, 164 (2004). 
13

 Defino at *35-60.   
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NOTICE TO ALL MEMBERS 
 

The members of the Insurance, Negligence & 
Workers’ Compensation Law Committee would 
like to inform the Bar Association that they have 

launched a listserv.  For those who are not 
familiar, a listserv is an online forum  for 

members to exchange ideas, answer questions of 
law and/or procedure, offer opinions on cases, 

provide expert referrals, assist with court 
coverage; in short, to help with the practice of law.  

Please note that the listserv is not limited to 
members of the Insurance, Negligence &  

Workers’ Compensation Law Committee.  The 
value of the listserv will be enhanced by your 
membership.  Kindly contact Bob Marcus, to 

subscribe.  Please contact Jeff Adams, with any 
questions about the Committee.  You may contact 

them at the following e-mail addresses: 
 

Robert Marcus, Esq., boblaw.pc@verizon.net 
Jeffrey Adams, Esq., injuryesq@optonline.net 

 ATTENTION ALL MEMBERS 
 

CPLR UPDATE 2007 w/ 
Professor David D. Siegel 

will be held on  
Friday, May 4, 2007 @ BOCES 

1:00 p.m. – 4:00 p.m. 
Please note new time. 

 

HAVE YOU MADE YOUR NEW YEARS 
RESOLUTION YET? 

Here’s a couple: 
 

1. Get involved with the Bar Association 
2. More Committee participation 
3. Get your CLE Credits through the 

Association 
4. Support our Networking Events 
5. If you’re not a member (become a 

member) 
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                                                     MEETINGSMEETINGSMEETINGSMEETINGS    

JJLLLLL      JJLLLLL      JJLLLLL      JJLLLLL                   Insurance, Negligence &              Insurance, Negligence &              Insurance, Negligence &              Insurance, Negligence & 

Compensation       Compensation Law Committee                    Compensation       Compensation Law Committee                    Compensation       Compensation Law Committee                    Compensation       Compensation Law Committee                    

Committee Committee Committee Committee                                                                                  On                     On                     On                     On    

January 22                 January 22, 2007 @ 5:30 p.m.January 22                 January 22, 2007 @ 5:30 p.m.January 22                 January 22, 2007 @ 5:30 p.m.January 22                 January 22, 2007 @ 5:30 p.m.    

            Bar Association OfficesBar Association OfficesBar Association OfficesBar Association Offices    

                                                                                                                   ******                           ******                           ******                           ******    

                        Elder Law Committee                         Elder Law Committee                         Elder Law Committee                         Elder Law Committee     

                       On                       On                       On                       On    

                                January 29, 2007 @ 5:30 p.m.                                January 29, 2007 @ 5:30 p.m.                                January 29, 2007 @ 5:30 p.m.                                January 29, 2007 @ 5:30 p.m.    

                           Bar Association Offices                           Bar Association Offices                           Bar Association Offices                           Bar Association Offices    

RCBA Welcomes New MemberRCBA Welcomes New MemberRCBA Welcomes New MemberRCBA Welcomes New Memberssss    
    

Vanessa B. CarenVanessa B. CarenVanessa B. CarenVanessa B. Caren    

Gregory V. IppolitoGregory V. IppolitoGregory V. IppolitoGregory V. Ippolito    

Philip M. MeissnerPhilip M. MeissnerPhilip M. MeissnerPhilip M. Meissner    
    

We look forward to seeing you at We look forward to seeing you at We look forward to seeing you at We look forward to seeing you at CLE’s and other events. and other events. and other events. and other events.    
    

Do you have a colleague or know someone in a law firm or legal 
department that is not a member of the Rockland County Bar 

Association, we invite them to apply. Our downloadable 
application is on our website www.rocklandbar.org or you may 

call Leslie @ the Bar Association, (845) 634-2149.   

    

Our Pro Bono star of the month  
 

 
    

                     COULD BE YOU! 
 
 
 
                                      Please volunteer……….… 
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Are You Having Difficulty Hiring Paralegals or Are You Having Difficulty Hiring Paralegals or Are You Having Difficulty Hiring Paralegals or Are You Having Difficulty Hiring Paralegals or 

Other Support Staff?Other Support Staff?Other Support Staff?Other Support Staff?    

    

Well Look No Further...Well Look No Further...Well Look No Further...Well Look No Further...    

    

Rockland Community College Paralegal Studies Rockland Community College Paralegal Studies Rockland Community College Paralegal Studies Rockland Community College Paralegal Studies 

placement program can help you.placement program can help you.placement program can help you.placement program can help you.    

Individuals witIndividuals witIndividuals witIndividuals with experience...Students…Parth experience...Students…Parth experience...Students…Parth experience...Students…Part----

time/Fulltime/Fulltime/Fulltime/Full----time time time time     

We have it all!We have it all!We have it all!We have it all!    

W/ NO FEE.W/ NO FEE.W/ NO FEE.W/ NO FEE.    
    

Contact Amy Hurwitz @ 845Contact Amy Hurwitz @ 845Contact Amy Hurwitz @ 845Contact Amy Hurwitz @ 845----574574574574----4169416941694169    

Allan WolkAllan WolkAllan WolkAllan Wolk    

Attorney At LawAttorney At LawAttorney At LawAttorney At Law    
    

    

Will be having a photo exhibit at theWill be having a photo exhibit at theWill be having a photo exhibit at theWill be having a photo exhibit at the    

New City Library, entitledNew City Library, entitledNew City Library, entitledNew City Library, entitled    

“Children of the World”“Children of the World”“Children of the World”“Children of the World”    

The exhibit will be on display the entire The exhibit will be on display the entire The exhibit will be on display the entire The exhibit will be on display the entire     

month of February.month of February.month of February.month of February.    

There will be a wine and a cheeseThere will be a wine and a cheeseThere will be a wine and a cheeseThere will be a wine and a cheese    

 reception  reception  reception  reception from 2:30 from 2:30 from 2:30 from 2:30 ----4:30 p.m. on Saturday, 4:30 p.m. on Saturday, 4:30 p.m. on Saturday, 4:30 p.m. on Saturday,     

February 17, 2007 at the library February 17, 2007 at the library February 17, 2007 at the library February 17, 2007 at the library     

for the for the for the for the eeeexhibit.xhibit.xhibit.xhibit.    
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The appellate court adopted the three-part test to determine immunity and found that, as applied, Agilent was 

immune from suit under the CDA.  First, it found that Agilent was “a provider or user of an interactive computer 

service” because Agilent, in order to take advantage of the Internet marketplace, hooked its computer systems directly 

to the Internet.
9
  Second, the court found that plaintiffs sought to sue Agilent as the “publisher or speaker” of the 

offending messages because its theory was that Agilent knew what its employee was doing and that he was using its 

computer system to do it – the very definition of a publisher.
10

  Third, it found that the offending emails and posts 

were “provided by another information content provider,” in this case, the employee.
11

  

Having found immunity from suit under the CDA, the California appellate court dismissed the remaining 

causes of action, including negligent and intentional infliction of emotional distress, the respondeat superior,
12

 and 

negligent supervision or retention.
13

 

Based on this case, employers can rest a little easier when they allow employees to connect to the Internet 

through the company computer system.  Nevertheless, and at the very least to avoid expensive litigation, employers 

should formulate and regularly disseminate standards for company Internet use.  The proactive company should also 

monitor employees periodically to ensure compliance with the rules, and to help avoid lawsuits for employees’ 

actions. 

Itamar J. Yeger is a complex motion and appellate attorney and can be reached at (845) 553-0400. 

 
9
 Defino at *25-28.  The court compared an employer to others, like Internet auction sites, libraries, dating services, 

bulletin board services, search engines, and Internet cafes.  Id. at 26-27  
10

Id. at *29-32.  The court also extended CDA immunity beyond defamation cases to cover emotional distress and 

other torts.  Id. at 29-30. 
11

Id. at *32-34. 
12

 “The doctrine of respondeat superior renders an employer vicariously liable for torts committed by an employee 

acting within the scope of the employment. Pursuant to this doctrine, the employer may be liable when the employee 

acts negligently or intentionally, so long as the tortious conduct is generally foreseeable and a natural incident of the 

employment.”  RJC Realty Holding Corp. v. Republic Franklin Ins. Co., 2 N.Y.3d 158, 164 (2004). 
13

 Defino at *35-60.   
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A Corporation that Allows Internet Access to its Employees is Likely Immune from 
Suit when an Employee Uses that Access to Threaten a Third Party. 

 

By Itamar J. Yeger, Esq. 
 

You are the President of a small New York Corporation or other business.  Because much of your 

transactional work takes place on the Internet, you provide your employees with access to the internet through your 

company’s computer servers.  One of your employees utilizes this access to post derogatory and threatening comments 

about a third party not associated with your business.  In addition to sending threatening emails, these comments find 

their way onto bulletin boards and into Internet chat rooms.  Will your company be liable for resultant damages?   

In a case of apparent first impression that could have far-reaching effect, a California appellate court recently 

found that the federal Communications Decency Act (CDA) applied to an employer that provides Internet access to 

its employees, then found the corporation immune from suit under the Act.
1
  There, an employee of Agilent 

Technologies, transmitted email threats and posted to bulletin boards from his company-provided computer at work.
2
  

According to the complaint (considered true on a motion to dismiss), Agilent was aware of its employee’s Internet 

activity but did nothing to prevent it.
3
  The plaintiffs therefore sued the employee and Agilent for negligent – and 

intentional infliction of emotional distress.
4
  The lower court granted summary judgment to Agilent, finding it immune 

from suit under the CDA and the plaintiffs appealed.
5
   

The appellate court discussed the CDA immunity at length.
6
  It relied on the leading case in this area, Zeran v. 

America Online, Inc.
7
  There, the Fourth Department found that the CDA provided full immunity to AOL as an 

interactive computer service provider even where it delayed in removing offending posts from its website because 47 

U.S.C. 230(c)(1), broadly construed, provides such blanket immunity.
8
   

                                                           
1
 Delfino v. Agilent Technologies, Inc., 2006 Cal. App. LEXIS 1937 (Ct. App. Cal. 6 Dist. December 14, 2006). 

2
 Id. at *1-2, 4.  The decision also includes a detailed factual recitation.  Id. at *8-16. 

3
 Id. at *3.  Information developed during the FBI investigation, though, revealed that Agilent may not have known 

that the employee used its computers in a manner that violated Agilent’s use policies.  Agilent ultimately fired the 

employee after he admitted his unauthorized use. Id. at * 15-16. 
4
 Id. at *6.  

5
 Id. 

6
 Id. at *18-34.  The CDA (47 USCS § 230) provides as follows: 

(c) Protection for "Good Samaritan" blocking and screening of offensive material. 

   (1) Treatment of publisher or speaker. No provider or user of an interactive computer service shall 

be treated as the publisher or speaker of any information provided by another information content 

provider. 

   (2) Civil liability. No provider or user of an interactive computer service shall be held liable on 

account of-- 

      (A) any action voluntarily taken in good faith to restrict access to or availability of material that 

the provider or user considers to be obscene, lewd, lascivious, filthy, excessively violent, harassing, or 

otherwise objectionable, whether or not such material is constitutionally protected; or 

      (B) any action taken to enable or make available to information content providers or others the 

technical means to restrict access to material described in paragraph (1) [subparagraph (A)]. 
7
129 F.3d 327 (4

th
 Cir. 1997), cert. Den. 424 U.S. 937, 141 L.Ed.2d 712 (1998).  

8
Id. at 331-34.  Zeran is followed by an overwhelming majority of jurisdictions, including at least three federal 

Circuits Courts of Appeals.  See Chicago Lawyers’ Comm. For Civil Rights Under The Law v. Craiglist, Inc., 2006 

U.S. Dist. LEXIS 82973 *21 n.6 (N.D. Ill. E.D. Nov. 14, 2006) (collecting cases).  However, the Seventh Circuit, in 

sharply worded dicta, takes issue with the breadth of Zeran’s immunity grant and read the statute differently.  Doe v. 

GTE Corp., 347 F.3d 655, 659-60 (7
th
 Cir. 2003).  While in this writer’s opinion the statute’s interpretation will have 

to be resolved in the United States Supreme Court, for now, even under the Seventh Circuit’s relaxed immunity 

standard, no case has been presented that meets even those relaxed standards, so at this point any conflict between the 

circuits is merely philosophical.  Doe; Craiglist; Delfino at *24 n.22.  Perhaps this deserves closer attention in a future 

article.                                         Continued on Page 6…. 

RCBA NEWSBRIEF                                                                                                                                                                     PAGE 5 

 

Rockland County Bar Association, 337 North Main Street, Suite 1, New City, NY 10956. Ph. (845) 634-2149 Fax. (845) 634-1055, E-Mail www.office@rocklandbar.org  
  

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                           

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

         

 

 

 

 

 

 

            

January 9, 2007 
CLE: Risk Management 

Time: 5:30 p.m. – 8:30 p.m. (Light Dinner) 
Please Note New Time 

Level: Transitional/Non-Transitional 

Place: Suffern Library  
210 Lafayette Ave 

Suffern, NY  
Credits: (3 Ethics) 

Cost: $75.00 Members of RCBA; 

$95.00 Non-Members; $85.00 Walk-Ins 
$30.00 Students and Paralegals 

 

January 30, 2007 
CLE: Mediation Primer 

Time: 6:00 p.m. – 9:00 p.m. (Light Dinner) 
Level: Transitional/Non-Transitional 

Place: BOCES  
West Nyack, NY   

Credits: 3 (2.5 Professional Practice; .5 Ethics) 
Cost: $75.00 Members of RCBA; 

$95.00 Non-Members; $85.00 Walk-Ins 
$30.00 Students and Paralegals 

 

February 15, 2007 
CLE: Criminal Practice Through Jury Selection 

Time: 6:00 p.m. – 9:00 p.m. (Light Dinner) 
Level: Transitional/Non-Transitional 

Place: BOCES  
West Nyack, NY   

Credits: 3 (2.5 Professional Practice; .5 Ethics) 
Cost: $75.00 Members of RCBA; 

$95.00 Non-Members; $85.00 Walk-Ins 
$30.00 Students and Paralegals 

 
 
 
 
 
 
 

**Kosher Meals are dependant on the delivery service 
available from the caterer.  All kosher meals must be 
ordered in advance and require an extra charge of 
$10.00.  Call the Association to place an order for a 

kosher meal.  Please give us at least one weeks notice. 
 

Credit is not given for partial attendance. 
Make sure your blue evaluation forms are completed and 
turned in to CLE Coordinator to receive your certificate. 

 

  

 

GRIEVANCE 
DISCIPLINARY LAW 
(914) 682-0037 

 
 

RICHARD E. GRAYSON 
ATTORNEY AT LAW 

 
 

 

175 MAIN STREET, SUITE 307 

WHITE PLAINS, NEW YORK 10601 

         www.richardgraysonesq.com 

Michael Zall 

____________________________ 
ATTORNEY  
              Two Yorkshire Drive 

PATENTS                       Suffern, New York 10901 
TRADEMARKS                        Tel. (845) 357-6800 

COPYRIGHTS                                   Fax: (845) 357-4616 
 

                                         E-Mail: Mike@Zall-Law.com 

                         www.Zall-Law.com   
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RAMAPO JUSTICE COURT 

TOWN OF RAMAPO 
237 ROUTE 59 

SUFFERN, NY 10901 
 

Judge Arnold Etelson, Ramapo Town Justice, will 
be holding his civil court calendars on the second 
and the fourth Thursdays of the month and his 

Domestic Violence sessions on the first and third 
Thursdays of the month commencing  

January 2007. 

WEATHER ALERT            
   

   KNOW BEFORE YOU GO!             
 CALL THE ASSOCIATION @ 

 845-634-2149  
OR  

LOG ONTO  
WWW.ROCKLANDBAR.ORG  

& 
FOR THOSE OF YOU WHO ELECT TO GET 

CORRESPONDANCE BY E-MAIL, YOU WILL BE 
 E-MAILED OF ANY CANCELLATIONS DUE TO 

INCLEMENT WEATHER. 
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The Wallings also constructed an underground wire dog fence on the Przybylos’ property to enclose the dog.  
Thereafter, the Wallings continuously mowed, graded, raked, planted, and watered the grassy area in dispute. In 1992, the 
Wallings dug a hole near the northwest corner of the Przybylos’ lot, and installed at 10 foot high post with a bird house. All of 
the improvements and activities of the Wallings continued for at least 10 years. 

 
In 2004, the Przybylos obtained a survey, which showed the grassy area of the dog fence and the drainage to be on the 

Przybylos’ property. 
 
Upon learning this, the Wallings brought an action to quiet title. On December 15, 2004, after a motion to renew the 

prior motion for summary judgment, the Supreme Court, Warren County, denied summary judgment to the Wallings, based 
upon an issue of fact concerning whether the Wallings had actual notice of the true owner of the disputed portion of the 
property prior to making the improvements. 

 
The Appellate Division, Third Department, reversed the denial of summary judgment to the Wallings, and decided: 

“in the absence of an overt acknowledgment, our courts have recognized since Humbert v. Trinity Church, 24 Wend. 587, 1840 
WL 3644 (1840), that an adverse possessor’s claim of right of ownership will not be defeated by mere knowledge that another 
holds legal title” (24 A.D.3d, 1 [3d Dept 2005]).  

 

The Court of Appeals affirmed the Appellate Division’s grant of summary judgment to the Wallings, in spite of any 
possible factual question of the Wallings’ knowledge that they did not own the disputed parcel.  The court began by noting 
that RPAPL§521 provides that a person claiming adverse possession must prove that possesion has been: (1) hostile and under 
claim of right, (2) actual, (3) open and notorious, (4) exclusive and (5) continuous for the required period of 10 years.)  

 

The court held that the Wallings possessed the disputed parcel of land as early as 1986 in an open and notorious 
manner, hostile to the interest of the title owners for 20 years, 10 of which occurred after Przybylo moved into their residence.  
“The ultimate element in the rise of a title through adverse possession is the acquiescence of the real owner in exercise of an 
obvious adverse or hostile ownership through the statutory period” (see Monnot v. Murphy, 207 N.Y. 240 [1913]).  The failure 
of the Przybylos to assert their rights for 10 years after they moved in, and 15 years after they purchased the property, 
prevents them from prevailing.  

 
The Court of Appeals held that conduct will prevail over knowledge, particularly when the true owners have 

acquiesced in the exercise of ownership rights by adverse possession.  The court noted that the principle has been “well 
established since the nineteenth century, that an adverse possessor’s actual knowledge of the true owner is not fatal to an 
adverse possession claim.”  

 

The court’s decision necessarily overturns the Second Department’s contrary rulings in cases such as Robinson v. 
Eirich, 2 A.D.3d 617, 618 (2d Dept 2003), holding that the claimant’s “awareness” that others owned the property, defeated 
any claim of right made by the plaintiff. In Beyer v. Patiero, 29 A.D.3d 613 (2d Dept 2006), the Second Department held that 
the defendants were entitled to judgment as a matter of law by demonstrating that the plaintiffs knew that the defendants 
owned the encroaching portion of the driveway before they took possession of the driveway.  

 
In at least two recent local cases, one in Rockland County and one in Westchester County, both cases were decided 

based upon proof the adverse possessors knew they did not own the disputed property. If those cases were tried today, the 
decisions would be the opposite.  

 
In contrast to the Second Department, the Third Department cases consistently held that knowledge was not the 

determinant.  In Birkholz v. Wells, 272 A.D.2d 665, 666 (3rd Dept. 2000), the court upheld an adverse possession defense, 
notwithstanding that the plaintiffs argued that the defendants were aware during the statutory 10-year period that they did 
not own the disputed property. The court held that the plaintiff’s analysis focused far too much on defendant’s state of mind, 
i.e. what they knew or reasonably should have known by virtue of deed description, survey, maps and title insurance policies, 
that were available for their review, and far too little on their actions.  

The Court of Appeals ruling has now finally settled the question, consistent with the Third Department’s holdings.  
 

The Lesson? 

 
An adverse possessor may establish a “claim of right”, even if he/she enters into hostile possession with full knowledge 

that the property is owned by another.  Landowners should know their property boundaries and check them often. 
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Making the Case for a True Document Management System 
This article has been submitted by Isaac Steinfeld, of Rockland Computer Specialists, Inc. He is available to respond to any questions 

relating to this article or other computer related matters. Isaac can be reached at rocklandcs@hotmail.com or at 888-230-6240. 
 

Up until this point, we focused on different aspects of document imaging, including selecting the right mix of hardware 
(scanners) and software, optimizing scan quality & performance, using OCR to convert images to text, using Desktop 
Search programs for full text searching, etc. 
 
At this point, it would be appropriate to discuss the general framework for managing documents expeditiously, to 
maximize the benefit of digital documents. For all of the drawbacks of physical paper documents, at least established 
protocols exist for properly classifying and organizing paper documents. Paper files are typically stored hierarchically 
within manila folders in file cabinets and classified with a structured naming convention or a Bates numbering system 
and can be easily located. Unfortunately with digital files, there is often poor management of documents and few 
protocols exist on a firm-wide basis to standardize on file organization. From a productivity standpoint, a lot of time is 
wasted searching for documents. While Microsoft Windows does provide the ability to assign a descriptive name to a 
file and to organize files within logically named Folders, conventions are not enforceable, and are often ignored due to 
either lack of training or negligence.  
 

A Document Management System (DMS) provides a framework for properly organizing your documents by enforcing 
cataloging (“indexing”) of the document at the time it is “checked in” to the system. By document, I mean anything that 
your computer recognizes as a file (i.e. scanned or other graphic images, word processing files, emails, audio files 
etc.). Each type of document has predefined criteria (also referred to as a profile) that need to be assigned to that 
class of documents. Documents get “checked in” through a variety of means. Some programs use a web interface; 
others allow you to “print” a document to the DMS, while others provide “hooks” from within standard programs (e.g. 
MS Word, Excel or Outlook) that allows you interact with the DMS from within your standard programs. In the case of 
scanning programs, usually an interface is available to scan directly to the DMS. The result is a highly organized 
document system that can be searched using multiple criteria that are relevant to the specific type of document. An 
additional feature that is often included with DMS systems is the ability to setup Workflow processes which automates 
the routing and tracking of documents, with appropriate notifications to team members and approvers along the way.  
 
Basically, DMS systems are designed to manage the life-cycle of a document, throughout the phases they undergo, 
up to and including retention and purge management. In this vain, some common features of DMS systems are: 
 
o Library Services: Allows you to implement a document check-in/check-out protocol, which locks out other users 

from modifying a document that has been “checked out” by a user. The document is only available again for 
editing after it is “checked in”. 

o Version control: Copies of documents are saved each time the document is modified. Files can be quickly rolled 
back to previous versions as needed. 

o Auditing & Reporting: Maintains a historical activity record associated with each document that describes each 
action in the life of a document including who performed the action, its date and time, and the nature of the action 
itself. Reports can be generated to show audit trails, document access patterns, and other statistics. 

o Document Security: Provides a mechanism to control different levels of access to documents, based on user 
permissions & group membership (based on the role the user plays within the firm). It can get even more granular, 
by assigning permissions based on document types or even specific index values. 

o Record Management (Archival): Provides a means to either purge, or to move dated or unused files off the main 
storage medium to secondary storage (e.g. backup tape, CDR, etc.), while at the same time allowing users to still 
search for information in the archived files for retrieval. 

o Integration: The ability to integrate with other computer systems for information sharing, and for minimizing 
redundancies. 

 

While many Practice Management programs such as Amicus, Practice Master and PCLaw do offer some elements of 
document management, they are typically more limited in scope both in terms of the subset of features offered and the 
reliability of the system as the volume of documents increase. However, most of the popular Practice Management 
programs integrate tightly with the recognized DMS used in the law practice. For example, Worldox, one of the 
recognized DMS systems, provides integration with all the recognized Practice Management programs available. 
 

We will cover Practice Management programs with more depth in a future series of articles. 
 
Have a happy holiday season! 
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ATTENTION ATTORNEYS 
ARE YOU INTERESTED IN BECOMING A GUARDIAN 

 AD LITEM? 
 

Surrogate Anthony A. Scarpino, Jr. and the Trusts & 
Estates Section of the Westchester County Bar Association 

 

Proudly Present: 
 

Basic Training Seminar for Guardian Ad Litem 
 

Note: This Seminar Has Been Approved by OCA as a 
Qualified Training Program for Attorneys Who Seek to 

Eligibility for Appointments as a Guardian Ad Litem in NY  
Surrogate’s Courts 

 

DATE:  Wednesday – March 14, 2007 
 

LOCATION: Surrogate’s Courtroom 
  140 Grand Street – 8th Floor 
  White Plains, New York** 
  ** (Subject to Change If Enrollment >75)  
 

TIME:  Arrival/Check-In: 11:15 a.m. – 12:00 p.m. 
  CLE Program: 12:00 p.m. – 4:00 p.m. 
 

COST:  Free of Charge – with Refreshments 
  (Attendees will receive 4 CLE credits) 
 

For More Information or To Reserve a Seat: 
Contact: Joseph M. Accetta, Esq. – Court Attorney/Referee 

140 Grand Street – 9th Floor – Tel. – (914) 824-5655 
 

Completion of this course will qualify attorneys to apply to 
OCA to be listed as Guardian Ad Litems.  Once approved 
the OCA list will send notification to Judge Robert Berliner, 
Rockland County Surrogate who will utilize this list to 
appoint attorneys as Guardian Ad Litem. 
 

Upon completion of the seminar and application to OCA, 
you may also drop a note to Judge Berliner informing him 
that you have qualified for appointment as Guardian Ad 
Litem. 

MOVIN, IN, UP & OUT…… MOVIN, IN, UP & OUT…… MOVIN, IN, UP & OUT…… MOVIN, IN, UP & OUT……     

    

Alan M. Simon, Esq.,  
Has relocated to   

664 Chestnut Ridge Road 
Spring Valley, NY 10977 

Tel# 845-356-8700 Fax# 845-356-0755 
****** 

Diane Snyder, Esq. 
&  

Kim Holstine, Esq. 
Have relocated to  

45 South Main Street 
New City, NY 10956 

Tel# 845-639-4228 Fax# 634-8201 
****** 

Valerie J. Crown, Esq. 
Proudly announces the opening of her office  

Located at 
90 New Main Street 

P.O. Box 360 
Haverstraw, NY 10927 

Tel# 845-429-5371 Fax# 429-5375  
Cell# 598-8253 

Available for Per Diem Court appearances, 
depositions, arbitrations/mediations, and 

motion and appellate practice. 

 
 

ATTENTION ALL ATTORNEYS 
 

IF YOU ARE MOVING OR WILL 
 BE MOVING  

PLEASE CALL THE ASSOCIATION  
TO UPDATE YOUR ADDRESS  

ASSIGNED COUNSEL PANEL 
MEMBERS 

 
PLEASE NOTE THE 2006 FISCAL BUDGET 

HAS COME TO A CLOSE 
 

PLEASE SEND IN VOUCHERS FOR CASES 
COMPLETED. 

 DO NOT HOLD YOUR VOUCHERS FOR THE 
2007 BILLING CYCLE. 

  

LAWYER REFERRAL SERVICE 
RENEWALS HAVE BEEN  

SENT OUT. 
 

IF YOU WOULD LIKE TO JOIN THE 
LAWYER REFERRAL SERVICE PLEASE 

CALL LESLIE @ THE ASSOCIATION,  
845-634-2149. 
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NOTICE TO THE MATRIMONIAL AND FAMILY COURT BAR 
 

FROM:  FAMILYCOURT JUDGES: 
HON. WILLIAM WARREN 

HON. LINDA CHRISTOPHER 
 

The Rockland County Family Court has adopted the following local court rule modeled after the new 
Uniform Civil Rule 202.7(f) for the Supreme and County Courts which became effective October 1, 2006: 

 
Upon ex parte application containing a request for a temporary restraining notice or other ex parte relief, 

except for applications under Article 8 of the FCA, the application shall contain an affirmation/affidavit 
demonstrating that there will be significant predjudice to the moving party by the giving of notice.  In the absence of 
a showing of significant prejudice, the affirmation/affidavit must demonstrate that a good faith effort has been made 
to notify the party against whom the temporary relief is sought of the time, date and place that the application will 
be made in a manner sufficient to permit the party an opportunity to appear in response to the application. 

 
This court rule will apply to all applications including requests for temporary/interim relief filed with the 

court, except for applications under Article 8 of the FCA, after January 2, 2007. 
 

Need a Place to Meet in New City? 
 

RCBA Conference Rooms Available for Rent 
 

First Two Hours free for members of RCBA 
Member Prices 

$60 half day/ $120 full day 
Non – Member Prices 

$75 half day/ $135 full day 
 

** Please call (845) 634-2149 in advance for rental** 

RCBA RAFFLE GIFTS 
We would like to Thank all of the members who 

donated gifts to raffle off at our holiday party & the 

vendors who donated them. 
 
 

Patricia Finn, Esq. 
 Harbor House Brunch for two 

Orange Nail Mani & Pedi gift certificate for $25 

New City Massage Free Spa Package gift certificate $150 

New City Massage Free Spa Package gift certificate $150 

3 Hair Cuts from Pamaya Red in Piermont 

**** 

James Sexton, Esq. 
A Hip Chick gift certificate for $40 

2 Pilates Center gift card 

**** 

Risa Jameson, Esq. 
$500 Finance Review: Mahorney Mana 

½ HR: Massage from Yamaya 

Power Drill worth $400 by Kass Industrial 

**** 

Rockland County Bar Association 
$100 

**** 

Mike Trainor 
Fox Sports for $50 

Legal Seafood for $50 

Outback Steakhouse $50 

Cheesecake Factory for $50 
  

IT WAS A GREAT PARTY! 

 

                                                                                                          Sharon Tucker 
                                                                                     Broker 
                                

ERA Tucker Associates, Inc. 
___________________________  
8 College Avenue, Nanuet, NY 10954 
94 Orange Avenue, Suffern, NY 10901 
                                                                                       

Nanuet Office: (845) 623-5200 
Nanuet Fax: (845) 623-5244 
Suffern Office: (845) 357-0010 
Suffern Fax: (845) 357-0030 
E-Mail: tuckerera@era.com 
Website: tuckerera.com 
 
RA.. Referral.. Network.. MLS..Realtor..Upromise..   
Each ERA Office is independently Owned and Operated 

 



   
           

                                                                                                                                                                                January 2007                     
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COMMERCIAL LITIGATION ISSUES OF INTEREST 
Submitted by Paul Savad, Esq. 

Chair, Commercial and Corporate Law Committee; 

and Susan Cooper, Esq. of Paul Savad & Associates 
 

A few years ago, your client purchased a vacant subdivision lot without 
obtaining a survey.  Recently, your client had the property surveyed, and learned that 
the improved grassy area used by the neighbor’s dog was actually on your client’s lot.  
The dog was confined to this area by means of an underground electronic dog fence, 
which had been there for more than 10 years.  Your client confronted the neighbor, 
whom your client believes always knew of the encroachment.  The neighbor brought an 
action to quiet title and made a motion for summary judgment based upon his 
possession having been open, hostile, notorious, exclusive, and under a claim of right for 
over 10 years.  

 
Will you defeat the neighbor’s summary judgment motion by raising the factual 

question of whether the neighbor had actual knowledge that he did not own the 
property before he made the improvements on your client’s lot? 

 
The answer is No. 

 
In Walling v. Przybylo, 7N.Y.3d 228 (06/13/06), the Court of Appeals settled the 

question of whether actual knowledge that another person is the fee title owner of 
disputed property, defeats a claim of right by the adverse possessor.  The question had 
been answered differently in the Second and Third Departments in recent years, with 
the Second Department holding that actual knowledge defeats the necessary adverse 
possession element of claim of right. The Court of Appeals agreed with the Third 
Department, which held that knowledge of another’s ownership did not defeat a claim 
of right.    

 
In January 1986, the Wallings purchased a subdivision lot in Warren County, 

in the Third Department. Three years later, defendant Przybylos purchased the 
adjoining lot.  Both lots were unimproved land.  The Wallings immediately built a home, 
but the Przybylos waited until 1991 to begin construction, and did not move in until 
1994.  

 
In 1987, the Wallings bulldozed and deposited top soil, on the Przybylos’ 

property, and dug trenches and installed a PVC pipe for carrying water from the 
Wallings’ property onto the Przybylos’ property. 

                 Continued on Page 4………… 

 

HAPPY NEW YEAR 

FROM THE BOARD OF DIRECTORS AND STAFF OF THE 

THE ROCKLAND COUNTY BAR ASSOCIATION 

January, 2007




