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President’s Post

One cannot be unaware that the practice of law carries with it stress in a variety
of forms and precipitated by known and unknown events. There is the stress of
a difficult client, preparing for trial, being in court, meeting deadlines and the
burden of filing timely appeals. I am sure that each of us can think of much
more.

We have developed, either intentionally or without awareness, coping mecha-
nisms. Some of those mechanisms are productive, others are impairing such as
alcohol, gambling, sex, drug abuse and workaholism. Why not consider mind-
fulness as a way of coping with the stressors we all face?

By mindfulness, I think of meditation. Try spending a few minutes removing
yourself from the deleterious effects of stress by, as an example, closing the
door, sitting in a comfortable chair and just following your breath. Breathe in
through the noise and out through the mouth, focusing your intention solely on
the breath. While doing this, focus on each part of your body relaxing. Start

| from your toes and work your way up to your head. If a thought intrudes, just

ignore it — it is a cloud floating by as you follow your breath. While focusing on
the breath you might internalize a phrase, whether it be peace, joy, contentment,
Jesus, ohm, or any relaxing “mantra” of your choosing. Thoughts will invaria-
bly intrude but just let them just drift by without reacting to them. Start off with
the goal of doing this for five minutes or less and then increase the timeframe.
You might meditate in the morning, during work or in the evening.

Meditation is the first cousin of mindfulness. By being mindful, you endeavor
to live in the moment. You become aware of your surroundings, of your activi-
ties. You focus on how you are walking, the environment around you and the
fragrance of the Spring. Take the time to be wholly present in the moment,
whether it’s eating, speaking or listening to a loved one. Mindfulness in the
courtroom goes a long way. You are observing each witness’s body move-
ments, voice tenor, pitch and facial gestures. You will be more in-tuned to clues
from jurors and from the presiding judge. So, for those of you who are brave
and want to embrace new techniques for dealing with the travails of our profes-
sion, try meditation and being mindful or tuned to what is occurring around you.

Shifting to the more mundane, last month I commented about Gov. Hochul’s
proposed diversion of $100M from interest earned on Lawyer IOLA accounts.
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Almost $100M would have been redirected and placed in the State’s general budget. Ordinarily, the funds
would be utilized to provide civil legal services. There was a large pushback from many sectors, including
the NYS Bar. Fortunately, the Governor dropped the plan to remove the $100M previously earmarked from
IOLA interest for low income civil litigants. IOLA’s Board of Directors as well as civil legal aid providers
were both opposed to the move. Now, the interest earned can continue to flow to those New Yorkers in
need and provide them greater access to justice.

Getting back to the important realm of stress reduction, I have been commenting for some time about medi-
tation, mindfulness, positive communication, caring about employees, exercise, addiction and other topics
far too long avoided in our profession. Recently, I read an article that talks about the pillars of being happier
in the practice of law. The first pillar the author refers to is “Health and Wellness”. She notes that one can’t
be happy as a person if your body and mind are sick and uncared for. Therefore, exercise is so very helpful
in stress reduction. In addition to meditation, yoga and exercise, in some form, will uplift your spirit.

I submit that as a lawyer, and as a human being for that matter, one has to be mindful of your own health
and stay in balance as best as you can. Nurture yourself by not embracing the practice of law as 100% of
your being. There are avocations, family and other interests that can complement our careers. Make sure
that you have an annual checkup. Check out a local gym. Give up sugar. Stop drinking soda. If you are
hooked on tobacco, make every effort to overcome the nicotine addiction.

The second pillar described is what you don’t learn in law school, namely client development. I’ve always
advocated a personal approach. Hand out your cards, whether at a deli, gas station, or when a contractor
comes to your home or office. Tell as many people as possible that you interact with that you are a lawyer.
I know this is old school and now we have the benefit of social media to add to the interpersonal touch.
Why not create a Facebook or Instagram page? Post interesting items. Get involved in a community organi-
zation, perhaps a not-for-profit that is near and dear to you.

The third pillar of advice is setting appropriate career boundaries. Your greatest asset is your health, time
and energy which must be managed in such a way as to promote wellness. You don’t have to answer every
email as soon as it comes in. One can pull the plug while taking a jog, kicking back and relaxing over a
glass of wine and a Netflix movie, immersing oneself in an interesting book or listening to music that
soothes your soul. Continue to keep your mind active. Acquire new information and knowledge derived
from all of life’s experiences, whether an interesting periodical, a TED talk, a CLE or what better than a
stimulating conversation with a friend or colleague. The world is ever changing and one has to agree that
change for many of us is difficult but with change comes growth and new vistas. Be up for this challenge,
whether it derives from the digital world, advancing technology, or better yet, human interaction. So, the
message is that we must learn and grow throughout our careers and throughout our lives.

Try to save funds as your career progresses. Establish an IRA, 401k or a pension plan of some sort. You
don’t have to fork away a lot as you begin your career, but over decades you will be rewarded from your
discipline of paying yourself first. A healthy work-life balance may be difficult to achieve, but we must not
relinquish our striving to grow with greater insight and acquiring new areas of knowledge that give us joy
outside of our offices.

My law school alma mater has introduced a wellness program to address some of the stressors that law stu-
dents encounter, including test anxiety, depression, perfectionism and imposter syndrome. I submit that
wellness is an integral part in the practice of law after we graduate. Finally, many of us strive for perfection.
Winston Churchill stated “perfection is the enemy of progress”. We can be competent without being per-
fect. Perfection is unattainable in life and in our careers. However, competence in achieving good results is
within our grasp. May we achieve goodness, meaning and satisfaction throughout our careers.

Continued...
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The Bar Association and some of the big law firms have available mental health programs which are becom-
ing more and more apparent as our profession recognizes the deleterious effects of an overly stressed and
anxious attorney.

You should know that RCBA has a Lawyer to Lawyer Committee. So, if you, or anyone that you know, is
struggling, reach out to our Committee Co-Chairs, Bridget Gauntlett or Amy Mara, in confidence. Programs
exploring meditation and mindfulness are also embedded within some of the larger firms and this mindset
should spread throughout the profession. As a meaningful and uplifting palliative, practice random acts of
kindness. Carve out a space for wellness in your own life, whatever it may be, a hobby, just time away from
the practice of law, doing something that takes your mind off the day to day stressors we all encounter. Find
your passion, both in and outside of the practice of law.

May Easter, Passover and Ramadan uplift each of us!

Robert (Rob) L. Fellows
President
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NOTICE OF CANDIDATES
FOR THE 2024/25 BOARD OF DIRECTORS
FOR THE ROCKLAND COUNTY BAR
ASSOCIATION

Pursuant to Article V, Section 9 of the By-Laws
of the Rockland County Bar Association, the
following are the candidates for the Board:

Jeffrey M. Adams (3-year term)
Judith Bachman (3-year term)
Alicia B. Cember( 3-year term)
George G. Coffinas (1-year term)
Robert L. Fellows (3-year term)
Jay Golland (3-year term)
Helena Phillibert (3-year term)
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NOMINATIONS FOR AWARDS

We have a membership of many outstanding attorneys. Each year we recognize those that are
nominated by their peers. If you would like to nominate someone for one or more of our awards,
please fill out this form and fax (845-634-1055) or e-mail . Final decisions are
made by our Board of Directors at an upcoming Board Meeting. Please submit your nominations as
soon as possible.

THE LIBERTY BELL AWARD This award is presented on Law Day to a member of our Community for
outstanding service in promoting a better understanding or respect for the Constitution, the Bill of Rights
and our institutions of government. Generally this award is usually given to a non-lawyer.

I wish to Nominate:

THE STERNS AWARD Given in the memory of Richard Sterns to a RCBA member who has made signifi
-cant contributions to the Bar Association and the People of Rockland County over the year - service above
self on behalf of the association. This award is presented at the Installation Dinner in June.

I wish to Nominate:

THE LIFETIME ACHIEVEMENT AWARD Presented to an individual for exemplary achievements as
an attorney or judge over a career. This award is presented at the Annual Dinner.

I wish to Nominate:

THE JOSEPH G. BALSAMO AWARD This award is presented at the June Installation Dinner in
memory of Joseph G. Balsamo, Esq., to a RCBA member who has gained significant respect from the mem-
bers of the Bar and the public for his or her personal and professional contributions to both, while maintain-
ing the highest form of integrity and professionalism while advocating for each.

I wish to Nominate:

member and president of the Rockland County Bar Association, who was a voting rights advocate and an in-
fluential community leader. The honoree should be someone whose own accomplishments have served to
inspire others to overcome prejudice and barriers in attaining their goals for the benefit of our community.
This award is presented at the Annual Dinner.

I wish to Nominate:

THE NATALIE COUCH AWARD This award is dedicated to the memory of Natalie Couch, a pioneering |

Please print this page, complete Form & FAX to 845-634-1055, or scan and send to



mailto:nancy@rocklandbar.org
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Here is an exciting update from the
RCBA Mock Trial Committee

On Monday hight, March 25, we held the semi-final
round for the 2024 High School Mock Trial competi-
tion. We are excited to announce that the winners
were Ramapo High School and Clarkstown North High
School.

The Final Round will be held on Monday, April 15 at
5:30PM at the Rockland County Courthouse. Ramapo
will present the prosecution and Clarkstown North
will present the defense. All are welcome to attend.

Congratulations to the teams who advanced and thank
you to all the teams that participated this year! We
are so impressed by all of youllll
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" WHEN A DOG’S BITE IS WORSE THAN ITS BARK

Hon. Mark C. Dillon *

the car with their heads out the open window, taking in scents along the route. They are loyal. They obey the

leash. They even smile for photographs (even better than some of us humans, myself included). And for our sin-

gle readers, they may even be a magnet for other singles that helps break the proverbial ice.

For all animal lovers, we’ll focus on the case of Cantore v Costantine, 221 AD3d 56 (2023). The case
addresses the very small percentage of dogs which ... well, bite humans. Go figure. Those bites may be relative-
ly minor, but on other occasions, they may be quite serious and, in the event of a full-on attack, even fatal (e.g.
Sutton v City of New York, 119 AD3d 851 [2014]). For every tort-infused dog with a good set of teeth, there is a

corresponding plaintiff’s attorney given the dog-eat-dog nature of litigation.

But first let’s touch upon the basics of dog bite liability law. Since 1816, the law of this state has been

. that the owner of a domestic animal who either knows or should have known of an animal's vicious propensities

ke

a8

will be held liable for the harm the animal causes as a result of those propensities (Vrooman v Lawyer, 13 Johns
339 [1816]; see also Collier v Zambito, 1 NY3d 444, 446). “Vicious propensities” include the propensity to do
any act that might endanger the safety of the persons or property of others in a given situation (Dickson v McCoy,
39 NY 400, 403 [1868]). Knowledge of vicious propensities may be shown by proof of prior acts of a similar
kind of which the owner had notice (Benoit v Troy & Lansingburgh R.R. Co., 154 NY 223, 225 [1897]). Vicious

propensities include a prior attack, the dog's tendency to growl, snap, or bare its teeth, the manner in which the

dog was restrained, and a proclivity to act in a way that puts others at risk of harm (Bard v Jahnke, 6 NY3d 592,

1597 [2006]). The vicious propensities rule displaces the standard elements of negligence, and imposes strict lia-

'- bility upon an animal’s owner when prior actual or constructive knowledge of vicious propensities is established
(Hastings v Suave, 21 NY3d 122, 125 [2013]), Collier v Zambito, 1 NY3d at 448). Additionally, an animal that

behaves in a manner that would not necessarily be considered dangerous or ferocious, but which neverthe-

less reflects a proclivity to act in a way that puts others at risk of harm, can be found to have vicious propensities
— albeit only when such proclivity results in the injury giving rise to the lawsuit (Bard v Jahnke, 6 NY3d at

' 597). The reader will note the advanced age of some of the cases cited here, reflecting the long-standing law that |

has defined the concepts governing animal liability for several generations. Including many generations of dogs.

Continued...
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https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002416&pubNum=577&originatingDoc=I989eb702da1f11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4150733146b148b5aa85bcef6679bd5b&contextData=(s
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002416&pubNum=577&originatingDoc=I989eb702da1f11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4150733146b148b5aa85bcef6679bd5b&contextData=(s
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002416&pubNum=577&originatingDoc=I989eb702da1f11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4150733146b148b5aa85bcef6679bd5b&contextData=(s
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002416&pubNum=577&originatingDoc=I989eb702da1f11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4150733146b148b5aa85bcef6679bd5b&contextData=(s
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002416&pubNum=577&originatingDoc=I989eb702da1f11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4150733146b148b5aa85bcef6679bd5b&contextData=(s
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002416&pubNum=577&originatingDoc=I989eb702da1f11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4150733146b148b5aa85bcef6679bd5b&contextData=(s
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002416&pubNum=577&originatingDoc=I989eb702da1f11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4150733146b148b5aa85bcef6679bd5b&contextData=(s
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002416&pubNum=577&originatingDoc=I989eb702da1f11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4150733146b148b5aa85bcef6679bd5b&contextData=(s
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002416&pubNum=577&originatingDoc=I989eb702da1f11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4150733146b148b5aa85bcef6679bd5b&contextData=(s
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897002416&pubNum=577&originatingDoc=I989eb702da1f11d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4150733146b148b5aa85bcef6679bd5b&contextData=(s
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Lability is not limited to the actual owners of the animal, but extends to those who harbor or exercise do-
minion or control over it (Molloy v Strain, 191 NY 21, 21 [1908]; Matthew H. v County of Nassau, 131 AD3d
135, 144 [2015]). The Court of Appeals recognized a special rule for veterinarians and other animal specialists in

~ Hewitt v Palmer Veterinary Clinic, PC, 35 NY3d 541 (2020), where it was held that a patron of a veterinary clin-
ic who was attacked in a waiting room by another patron’s dog possessed a cause of action against the clinic,
even though the clinic did not have prior notice of the dog’s vicious propensities. The reason veterinary clinics
L can potentially be held liable in such instances, on a premises liability theory, is that veterinarians have special-
ized knowledge of animal behavior and can foresee that within their waiting rooms, dogs there may experience
pain, stressors, and unfamiliar people, animals, and surroundings, creating a heightened and foreseeable risk of

’ aggressive behavior at the facility (/d., at 548).

)

With that all said, in Cantore v Costantine, supra, the defendant, Daikers Restaurant, was a dog-friendly

restaurant which posted a sign at its entrance announcing that it was a pet-friendly establishment, and that ani-
mals there must be kept on a leash. On a day in 2019, the 3-year old infant plaintiff was bitten by a dog owned
by two of the restaurant’s patrons, the Costantine defendants. The plaintiff’s complaint alleged inter alia that the
restaurant had permitted the dog in question to freely roam the premises without a leash. Cross-claims between
the restaurant and the dog owners’ flew like fur. The restaurant moved for summary judgment arguing that it had
no prior knowledge of the dog’s vicious propensities, that it had posted a requirement that dogs be kept leashed,
and that contrary to the allegations of the plaintiff’s complaint, the dog in question had actually been leashed at

the time of the occurrence. The plaintiff opposed the restaurant’s motion for summary judgment and cross-

moved for partial summary judgment, arguing infer alia that despite the restaurant’s lack of knowledge of vicious
propensities, the restaurant could nevertheless be held strictly liable under the Hewitt standard, given that the res-
taurant was pet-friendly and had failed to assess whether any of the animals invited onto the premises posed a

risk of injury to patrons. Which party was barking up the wrong tree?

The Appellate Division in Cantore determined that the Hewitt standard was not applicable to the restau- B
rant, and therefore, the restaurant was entitled to summary judgment by virtue of it not having notice of the dog’s
vicious propensities. The court held, in effect, that the restaurant here, unlike the veterinary clinic in Hewitt, did
not possess specialized knowledge of animal behavior as to exempt it from the vicious propensities standard for
liability. The result reached in Cantore appears to be on all fours. A contrary result would have meant that all
property owners who generally permit animals upon their premises would become subject to a general premises
negligence standard, rather than be subject to the vicious propensities standard that has governed animal liability

actions since 1816. In other words, in Cantore, the Hewitt tail was not permitted to wag the strict liability dog.
Hopefully for all of us going forward, only dogs’ barks will be worse than their bites.

*Mark C. Dillon is a justice of the Appellate Division, 2™ Dep’t., an Adjunct Professor of New York Practice at
Fordham Law School, and a contributing author to the CPLR Practice Commentaries in McKinney’s.



Wednesday, May 1, 2024
9:30 a.m. - 11: 30 a.m.
Rockland County Court House
Jury Assembly Room - 2nd Floor
Save the date!

Light refreshments will be served

The 2024 Law Day theme “Voices of Democracy” recognizes that in
democracies, the people rule. For nearly 250 years, Americans have
expressed their political views and wishes by speaking their minds and
voting in elections. In 2024, the United States will hold its 60th
presidential election, and Americans will address fundamental questions
about democracy and the rule of law.
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g Technology Tips for Attorneys g

submitted by

Michael Loewenberg*

Remember the days of overflowing notebooks and frantic scribbling during client meetings on legal pads? Or
maybe you’re still having those kinds of days. Let’s look at how note-taking apps can be a game-changer for
busy attorneys. This month, we’ll explore three popular apps — Evernote, OneNote, and Notion — to help you

find the perfect fit for your practice.

Why Go Digital? Supercharge Your Law Firm with Note-Taking Apps

Imagine a world where your notes are organized, searchable, and accessible from anywhere. No more mis-
placed notebooks or illegible handwriting! Note-taking apps offer a treasure trove of benefits for your law

firm:
¢ Organization Nirvana: Say goodbye to note-taking chaos. These apps allow you to create folders, tags,
and labels for your notes, keeping everything neatly categorized by case, client, or topic.

e Search Champion: Need to find a specific detail from a client meeting two months ago? No problem!

Powerful search features let you instantly locate any keyword or phrase across all your notes.

e Collaboration Corner: Working on a case with colleagues? Many apps allow real-time collaboration, ena-

bling seamless teamwork and shared knowledge.

Three Top Note-Taking Apps

Now, let's look at three popular apps:

¢ Evernote — Your Digital Filing Cabinet: Think of Evernote as your virtual filing cabinet on steroids. It
excels at storing all types of information — text, images, audio recordings, even PDFs. Evernote's pow-
erful search functionality makes it a breeze to unearth anything you need, no matter how cryptic your

note-taking style.

Continued...
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... Continued

¢ OneNote — Seamless Integration for the Microsoft Fanatic: If your law firm already uses Microsoft Of
fice products, OneNote might be your perfect match. It integrates seamlessly with other Microsoft ap
plications, allowing for easy note-taking within Word documents or Excel spreadsheets. OneNote also
boasts a flexible workspace where you can organize your notes visually with text boxes, images, and

even handwritten notes (using a stylus-enabled device). And OneNote is free.

e Notion — The All-in-One Powerhouse: Notion might be the new kid on the block, but it's quickly gaining
popularity for its versatility. It goes beyond simple note-taking, offering features like project manage
ment tools, databases, and wikis. If your firm desires a comprehensive solution for not just notes, but

also case management and task tracking, Notion is worth exploring.

Finding Your Perfect Match: Considerations for Non-Technical Lawyers

While all these apps offer fantastic features, here are some things to keep in mind if you're not particularly tech

-savvy:
e Learning Curve: Evernote and OneNote offer a relatively gentle learning curve. Notion, with its wider
range of features, might require a bit more time to get comfortable with.

e Mobile Compatibility: All three apps have user-friendly mobile versions, allowing you to access and up

date your notes on the go.

e Security: For a law firm, data security is paramount. Look for apps that offer robust security features like

password protection and encryption. All three of these apps provide the necessary security infrastructure.

Beyond Efficiency: How Note-Taking Apps Can Improve Your Life

These apps aren't just about work efficiency, they can be a lifesaver for busy attorneys:
e Brain Dump Zone: Feeling overwhelmed with thoughts and ideas? Use these apps to capture all those
fleeting legal insights before they vanish.

¢ Reduce Paper Trail: Go green and ditch the paper! Scan important documents directly into your chosen

app, decluttering your physical workspace.

o Sharpen Your Focus: Dictating your notes during meetings allows you to fully engage with your clients
without the distraction of frantic scribbling.

Continued...
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... Continued

Taking the First Step: Embrace the Digital Future

The transition to digital note-taking might seem daunting at first. However, the benefits for your practice and
your well-being are undeniable. Remember, these apps are designed to simplify your life, not complicate it.
Start with a free trial, explore the features, and find the app that speaks to your note-taking style. With a little

experimentation, you’ll find your new-found access to your all your notes comforting and exhilarating.

*Michael Loewenberg is the President of MESH Business Solutions, Inc., New City, NY, 10956 and he is also an Affiliate
Member of the RCBA.

The Rockland County Bar Association has a Facebook page where we
announce upcoming events and other issues of interest to the local
community.

Visit and follow the page and “Like” the postings to help your associa-
tion be seen!

ROCKLAND COUNTY
BAR ASSOCIATION

0
i HELPING ATTORNEYS AND THE PUBLIC

ROCKLAND COUNTY

WWW.ROCKLANDBAR ORG
845-634-2149

Join Today!


https://www.facebook.com/profile.php?id=100064010614856
https://www.facebook.com/profile.php?id=100064010614856

Dear Colleagues,

We hope you will be able to join us for the
Presentation of the Portrait of:

. 7 /('//(?/’//_////' /// vl)("_/x’/’/ . /, //-///)////////
Justice of the Supreme Court, Retired

Friday, May 3, 2024
2:30 p.m.
Rockland County Courthouse
Courtroom #1

With best regards,

The Bar Association
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HOLOCAUST MUSEUM & CENTER FOR TOLERANCE AND EDUCATION

Yom HaShoah 2024
AT THE COURTHOUSE

CORNERSTONES OF DEMOCRACY:
CIVICS, CIVILITY, & THE LEGAL COMMUNITY

Cornerstone of Democracy Award:
Barry Kantrowitz, Esq. and Kantrowitz, Goldhamer & Graifman P.C.
KEYNOTE SPEAKER: HON. JOAN B. LEFKOWITZ, JUSTICE -
NYS SUPREME COURT - 9TH JUDICIAL DISTRICT

Tuesday, May 7, 2024 | 2-3PM

Rockland County Courthouse

THE JURORS ROOM
1 South Main Street, New City, NY 10956
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For more information and to RSVP
please contact holocaustrcc@gmail.com or 845-574-4099

2 [+]] caust Museum
Tolerance and Education
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JUSTICE BRANDEIS LAW SOCIETY 9TH JUDICIAL DISTRICT
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HOLOCAUST MUSEUM & CENTER FOR TOLERANCE AND EDUCATION

Yom HaShoah 2024
AT THE COURTHOUSE

CORNERSTONES OF DEMOCRACY:
CIVICS, CIVILITY, & THE LEGAL COMMUNITY

BE DEPRIVED OF LIFE, LIBERTY, OR PROPERTY WITHOUT DUE PROCESS OF LAW;
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COMMERCIAL LITIGATION ISSUES OF INTEREST

Submitted by Joseph Churgin, Esq. and Susan Cooper, Esq.*
SAVAD CHURGIN, LLP, Attorneys at Law

Your client is the principal of a corporation that defaulted on a $44 million loan to renovate its finan-
cially distressed shopping mall. The loan was secured by a mortgage against the property and by a guaranty
signed by your client. The loan agreement provided that the loan was non-recourse (thereby limiting the reme-
dy for nonpayment to possession of the property) unless the corporation contested foreclosure or enforcement,
whereupon the loan became full recourse against both the borrower corporation and your client (thereby allow-
ing the lender to reach all assets, not just the property). However, the separate guaranty signed only by your
client provided that the loan was full recourse to “Borrower,” not to guarantor. The lender’s foreclosure action
was converted to an action seeking recovery from your client under the guaranty after the property was lost in a
sheriff’s sale to satisfy a junior lien holder’s judgment. The lender moved for summary judgment against your
client for personal liability under the guaranty, and you moved for summary judgment dismissing the claim.
The lender argued that the guaranty’s language of full “recourse to Borrower” instead of full “recourse to Guar-
antor” was a scrivener’s error. You argued that the language in the guaranty was clear and that a claim for

reformation was time-barred by the six-year statute of limitations.
Will you succeed in protecting your client from personal liability for the unpaid loan amount?
The answer is no.

In NCCMI, Inc. v. Bersin Props., LLC, NYLJ 1709739599NY 65027615, 2024 NY Slip Op 01161
(1* Dep’t March 5, 2024), Kings Co. Index No0.650276/15, the defendant, “Bersin,” entered a $135 million
loan agreement with the plaintiff lender’s predecessor to renovate a struggling shopping mall in Monroe Coun-
ty, New York, in 2007. Bersin’s principal, Congel, was named as guarantor of the loan, and executed an In-
demnity and Guaranty Agreement as “Indemnitor.” The loan agreement provided for three loans, each secured
by a mortgage encumbering the shopping mall. The loan was non-recourse, with some exceptions, including if
Bersin or Congel contested the foreclosure action by filing an answer and asserting affirmative defenses. The
language in the guaranty tracks the loan agreement, except that the guaranty provides for full recourse liability

for “Bor