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THE PRACTICE PAGE  
AVOIDING PITFALLS OF THE NOTICE TO ADMIT 

Hon. Mark C. Dillon * 
 

 Of all the discovery devices contained within CPLR Article 31, the Notice to Admit is an odd duck in a lake of 

swans.   
 

 CPLR 3123 provides that a party may serve upon another party a written request for admitting the genuineness of 

papers or documents, or the correctness or fairness of photographs, or the truthfulness of any matter for which there should 

ñbe no substantial dispute at the trial.ò  The time frame for service a Notice to Admit is twenty days from the service of the 

summons or from the defendantôs answer, whichever is sooner, but not later than twenty days before trial.  
  
 Simple enough?  Not entirely. 
 

 The Notice to Admit is the only discovery device where the CPLR provides a menu of responses from which the re-

sponding party must choose an answer.  There are only three possible answers on the menu: admit, deny, or set forth why the 

requested admission can be neither admitted or denied.  Responses must be straight-forward, without words of equivocation 

such as ñupon information and beliefò (Rosenfeld v Vorsanger, 5 AD3d 462, 463).  Any Response that is given is subject to 

objections to its admissibility at trial (CPLR 3123[b]). 
 

  Simple enough? No, not entirely.   
 

 A response to the Notice to Admit must be served within twenty days of its service, otherwise the requested infor-

mation is ñdeemed admitted,ò and can even serve as a basis for summary judgment (CPLR 3123[a]; Callaghan v Curtis, 82 

AD3d 816, 817).  In other words, the statute includes a self-enforcement mechanism.  It is for this reason that CPLR 3124, 

which permits a court to compel discovery, expressly excludes the Notice to Admit from its scope, since a non-response to a 

Notice to Admit is deemed an admission and there is no response to then compel.  A party receiving an improper Notice to 

Admit may move for a protective order, but should do so within the Noticeôs twenty-day response time (CPLR 3101; Ram-

charran v New York Airport Services, LLC, 108 AD3d 610).  Attorneys receiving a Notice should not miss the response dead-

line through inadvertence or otherwise, as doing so allows the document, photograph, or statement to be deemed admitted, 

which might be genuinely adverse to the the clientôs interests.  For this reason, a Notice to Admit should be placed upon its 

receipt at or near the top of an attorneyôs in-box, and responded to timely.   
 

 Simple enough?  No.   
 

 Complicating matters further is the requirement that the Response to the Notice to Admit cannot be signed by the 

attorney like certain other discovery responses, but must be signed by the client, and under oath (Rosenfeld v Vorsanger, 5 

AD3d at 463).  The tight twenty-day response period appears even tighter, considering that time is required for coordinating 

with the client the drafting, review, and execution of the original Response.  Attorneys requiring more time for responding 

may, absent a stipulation of the parties, request an extension from the court (CPLR 3123[a]). 
 

 The purpose of a Notice to Admit is to remove issues from trial that ought not be disputed.  If a party denies a re-

quest that should be admitted, the propounding party may recover the reasonable expenses incurred in proving the truth or 

accuracy of the document, photograph, or statement at issue, including attorneysô fees (CPLR 3123[c]).  This is not a subject 

that any attorney will want to explain to a payor client after-the-fact, when it is too late to deal with the Notice correctly. 
 

  The burden of the statute is not entirely placed on the recipient party.  Parties serving the Notice may not 

seek admission to any matters outside the permissible scope of the statute.  Admissions cannot be sought as to ultimate ques-

tions of fact or law (Meadowbrook-Richman, Inc. v. Cicchiello, 273 A.D.2d 6).  An improper Notice, even if not responded to 

timely or properly, will admit nothing (Williams v City of New York, 125 AD3d 767).  
 

 Notices to Admit should be taken seriously.  The Notices and their Responses should be timely and properly drafted.  

Failure to do so invites peril that can be easily avoided. 

________________ 

Mark C. Dillon is a Justice of the Appellate Division, Second Department, and an adjunct professor of New York Practice at 

Fordham Law School. 



 

 

You commenced an action against Uber on behalf of your physically disabled client charging a violation of 

New Yorkôs Executive Law and Human Rights law for failure to provide disabled passengers with accessible vehi-

cles. Uber has moved to compel arbitration, as provided in its Terms and Conditions, which were allegedly agreed 

to during the mobile phone registration process. Uber has provided an employeeôs affidavit showing a screenshot 

of the ñadd paymentò screen, below which appears the following text: ñBy creating an Uber account, you agree to 

the Terms & Conditions and Privacy Policy.ò Before clicking ñDONE,ò the applicant could review the Terms & 

Conditions. Another employeeôs affidavit includes a copy of the Terms & Conditions. 

Will you defeat Uberôs motion to compel arbitration? 

The answer is yes. 

In Ramos v. Uber Tech. Inc., NYLJ 1530003834NY51309116, Index No. 513091/16 (Sup. Ct. Kings Co., 

May 31, 2018), Ramos used Uberôs application, ñUberWAV,ò for disabled passengers to connect with accessible 

taxicabs throughout New York City. Ramos filed an action charging violation of Executive Law Ä 296(2), Human 

Rights Law, and the Cityôs Administrative Code Ä 8-107, after she made three unsuccessful attempts over an hour 

to hail an accessible vehicle.  

Uber moved to compel arbitration, claiming Ramos agreed to its Terms & Conditions, which provides for 

arbitration. An affidavit of an employee, who described himself as a Technical Lead Manager responsible for de-

veloping, implementing, and maintaining the rider account-creation process, included three screenshots of the reg-

istration process. The third screen was the ñADD PAYMENTò screen for providing payment information, below 

which the following text: ñBy creating an Uber account, you agree to the Terms & Conditions and Privacy Policy.ò 

The third screen also included a rectangular box with the words ñTerms & Conditions and Privacy Policy.ò  Before 

clicking ñDONE,ò the applicant could click the rectangular box to see the Terms & Conditions. 

Another employee, who was described as a manager and paralegal, provided an affidavit including a copy 

of the Terms & Conditions. No evidence of Ramosô registration process was offered. 

The Court denied the motion noting that in order for a court to compel arbitration, the agreement to arbi-

trate must be ñclear, explicit and unequivocal,ò citing Sutphin Retail One, LLC v. Sutphin Airtrain Realty, LLC, 

143 A.D.3d 972, 973 (2d Depôt 2016). The Court found that the language on the third screen advising that the ap-

plicant was agreeing to the Terms & Conditions was ambiguous. A reasonable applicant could reasonably believe 

the phrase ñTerms & Conditionsò referred to allowing Uber to use the registrantôs Facebook account, email and 

mobile numbers to send bills and receipts, as mentioned on the first screenshot. The Court also rejected the unex-

plained claim that placement of ñTerms & Conditionsò in a rectangular box gives reasonable notice to anyone that 

it is a ñclickableò button.  

The lesson? If your clientôs website requires users of the website to agree to terms and conditions that pro-

vide for arbitration of disputes, advise your client to ensure that the user is given clear access to the terms and con-

ditions, and that the button the user clicks unambiguously notifies users of their agreement to all terms. Any doubt 

will allow a court to find that the user did not agree to arbitrate. 

 

                                               COMMERCIAL LITIGATION ISSUES OF INTEREST                  October 2018 

                          Submitted by Paul Savad, Esq.        

                    Chair, Commercial and Corporate Law Committee, 

                     Joseph Churgin, Esq., and Susan Cooper, Esq., of              

               SAVAD CHURGIN, LLP, Attorneys at Law 
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October 4, 2018 

6:00pm - 9:00pm 
 

Double Tree Hilton  

425 E. Rte 59 

Nanuet, New York 10954  

 

CLE TRYING CASES - 

 THE SECRET 

  

 

CLE Cryptocurrency  
 

 

October 17, 2018 

6:00 pm - 9:00 pm 
 

Double Tree Hilton  

425 E. Rte 59 

Nanuet, New York 10954  

 

 

https://www.rocklandbar.org/calendar/signup/NTc=
https://www.rocklandbar.org/calendar/signup/NTc=
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  VISIT US ONLINE 

OPEN FOR BUSINESS 

 

Click here  

to enter 
Click 

Here 

 

https://rocklandbar.org/store
https://www.rocklandbar.org/store
https://www.rocklandbar.org/store
https://www.rocklandbar.org/store
https://www.rocklandbar.org/store
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AFTER OCTOBER 5, 2018 DUES AMOUNT INCREASES 

TO $200.00!  

This is a friendly reminder that it is time to pay your 2018-19 RCBA 

Membership Dues. Annual Dues for 2018-19 for regular Members is 

$185.00. Please send in your Membership Renewal Form now if you 

have not done so already. If you have any questions about your   

Membership, please contact Sabrina Charles-Pierre, Program        

Coordinator, at sabrina@rocklandbar.org, or call Sabrina at           

845-634-2149. RCBA  
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BIG BROTHERS BIG SISTERS OF ROCKLAND COUNTY 

IS SEEKING PRO BONO LEGAL ASSISTANCE TO  

FORMAT A 501c3 ORGANIZATION. 
 

PLEASE CONTACT GILLIAN BALLARD: GBALLARD@BBBSOFRC.COM OR 
TELEPHONE: 845 634 2199 X 5. 

 

 

Big Brothers Big Sisters is the oldest, largest, and most effective youth mentoring organization in Rockland and through-
out the United States. 

We have been the leader in one-to-one youth service for more than a century, developing positive relationships that have 
a direct and lasting impact on the lives of young people ages 7 to 18 throughout all of Rockland's communities. 

 
CALL TODAY AND CHANGE A CHILDS' LIFE! 

ROCKLAND'S ESTABLISHED LEADER IN MENTORING. 

 

mailto:GBALLARD@BBBSOFRC.COM


 

MEMO  
TO ALL RCBA COMMITTEE CHAIRS & VICEï 

CHAIRS 
 

The Association is seeking articles from your committee for publication in 
the Bar's monthly Newsletter. The membership would greatly benefit from 

your  
input and would appreciate it. The article does not have to be complicated 
or long - a succinct piece of general interest and importance would be best.  

 
If you are able to submit an article for the Newsletter it should be sent via 
email to sabrina@rocklandbar.org by the 15th of the month so that the            

Executive Board may review it.   
 

Thank you! 
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NEWSBRIEF ADVERTISING RATES  
FULL PAGE (7.5x10.25)                            $400.00  

1/2 PAGE (7.5x5):                                        $250.00  

1/4 PAGE (3.75x5):                                      $200.00  

1/8 PAGE (3.75x2.5):                                  $125.00 

BUSINESS CARD:                                       $75.00 

Announcing New Discounts:  

10% for 6 mo. bookings 

20% for 1 year bookings 

PLEASE NOTE:  

NEWSBRIEF IS NOT PUBLISHED IN JULY 

CALL SABRINA @ 845-634-2149  

TO ADVERTISE IN NEWSBRIEF 
 

Advertising & articles appearing in the RCBA Newsletter does not  presume endorsement of products, services & views 

of the Rockland County Bar Association. 

COMMITTEE CORNER 
 

New Lawyers & Social Committee 

Wednesday, October 17, 2018 @ 5:30pm Office of the RCBA 

 

Need a Place to Meet in New City? 
 

RCBA Conference Rooms available for rent. 
 

MEMBER PRICES: 

 
1st two hours FREE, then $25/hour 
Full Day (8 hours) = $140.00 

 
NON-MEMBER PRICES: 

 
$50/hour 

Half Day (4 hours) = $150.00 
Full Day (8 hours) = $300.00 
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NEW CLE REQUIREMENT 

 

In addition to ethics and professionalism, skills, law practice management, and areas of professional 

practice, a new category was added for diversity, inclusion and elimination of bias courses. This cate-

gory of credit is effective January 1, 2018. 

Experienced attorneys due to re-register on or after July 1, 2018 must complete at least one credit 

hour in the Diversity, Inclusion and Elimination of Bias CLE category of credit as part of their bien-

nial CLE requirement. The transitional CLE requirement for newly admitted attorneys remains un-

changed. For more information about the CLE Rules, visitnycourts.gov/Attorneys/CLE. 

CLE REQUIREMENTS 
 

Newly admitted attorneys must complete 32 credit hours of accredited ñtransitionalò education 

within the first two years of admission to the Bar.  Sixteen (16) credit hours must be completed in 

each of the first two years of admission to the Bar as follows: 3 hours of Ethics and Professionalism; 

6 hours of Skills; 7 hours of Practice Management and/or areas of Professional Practice.  Experi-

enced Attorneys must complete 24 credit hours of CLE during each biennial reporting cycle: 4 

credit hours must be in Ethics and Professionalism. The other credit hours may be a combination of 

the following categories: Ethics and Professionalism, Skills, Practice Management or    

    Professional Practice. 
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CLE CORNER 
Trying Cases - The Secret 

October 4, 2018 
6:00pm - 9:00pm 
Double Tree Hilton 
425 E. Rte 59 

Nanuet, New York 10954 
 

Cryptocurrency: The Law and How to Find it/Track it in a Divorce (or other) Litigation & Digital 
Defense 101: What Every Attorney Should Know about  Protecting Digital Information, Electron-

ic Communications and Client Privacy     
 

October 17, 2018 
6:00pm - 9:00pm 
Double Tree Hilton 
425 E. Rte 59 

Nanuet, New York 10954 
 

What to do when the Feds/Police Come Knocking and Raise the Age   
 

October 30, 2018 
6:00pm - 9:00pm 
Double Tree Hilton 
425 E. Rte 59 

Nanuet, New York 10954 
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125th Anniversary Family Fun Barbeque 


