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ROBERT B. MARCUS

HON. LARRY J. SCHWARTZ The close of summer_is upon us as August comes to an end and | look back on this summer dnd feel
ELIZABETH A. HAAS grateful for the sunshine and the bit of down time here and there. | hope that you all had an gpportu-
HON. W. SHERWOOD, Ret nity to rest and relax; spending must needed time with friends and loved ones. We all need ajpit of

LAURLYN WINCHESTER recharge, wouldnét you agree?
RICHARD A. GLICKEL

EDWARD KALLEN

ANTONIO E. REDA As September approaches, | want to inform you of some new changes our Bar will encounterjn the

KEITH I. BRAUNFOTEL Courts this Fall. Administrative Judge of tHeJudicial District, Alan Scheinkman, will be imple-

MARTIN BUTCHER menting a new Trial Assignment Part (TAP) in Supreme Court, Rockland County starting Sepgember

LAURA M. CATINA

CHRISTOPHER J. EXIAS

11, 2017. This is a separate part specifically designated for trial ready Civil, Commercial and Matri-
AIMEE POLLAK monial cases. | was fortunate enough to meet with Judge Scheinkman in the hopes of gaining a better

ROBERT L. FELLOWS understanding of TAP and its procedures. | learned that, as always, when you file your RJI, ygur case

will be assigned to an IAS Judge that will handle the case from inception up until the Note of I§sue is

EXECUTIVE DIRECTOR filed. Once the parties file their Note of Issue, the case will be assigned to TAP where the attdrneys

NANCY LOW -HOGAN, Ph.D.

2017 Souvenir Journal I look forward to heading into the Fall with you.

will have an opportunity to conference the case before the Hon. William Sherwood, the Judgejwho
will preside over this part. Should your case not settle, you will be given a date for trial, with gther
your IAS Judge or, should your IAS judge not be available, then to another Judge in rotation t§ preside
over the trial. It is the hope that TAP will increase our already efficient trial management and fo assist
in any backlog of trials that the Lawyers and Judges are experiencing. TAP will be brand newjfor
President's Post Supreme Rockland, and the Judges, Attorneys and Part Clerks understand the delicacy of implement-
Page 1 ing a new procedure. As always, our Judges and Court personnel are here to assist us throughout this
transition. Speak with your IAS Judges to help gain clarity with your cases and, of course, cofgtact us
at the Bar Association and we will always be happy to help you in any way that we can.
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ROCKLAND COUNTY
BAR ASSOCIATION

(L
1893 - 2017

ANNUAL DINNER

THURSDAY, OCTOBER 26, 2017
6:00 P.M. — Patriot Hills Country Club

Featuring

GUEST OF HONOR
HON. PAUL PIPERATO

Rockland County Clerk

And
LIFETIME ACHIEVEMENT AWARD RECIPIENT
ROBERT B. MARCUS, ESQ.

And
NATALIE COUCH AWARD RECIPIENT
JOHN A. MURPHY
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ROCKLAND COUNTY BAR ASSOCIATION, INC.
337 NORTH MAIN STREET - SUITE 1
NEW CITY, NEW YORK 10956
845-634-2149

2017 Souvenir Journal
Hon. Paul Piperato
Guest of Honor

The Lifetime Achievement Award will be given at the dinner to

Robert B. Marcus, Esq.

The Natalie Couch Award will be given at the dinner to
John A. Murphy

ADVERTISING RATES

(Please Check One)
| ] OUTSIDE BACK COVER ................ $750.00 [ ] FULL PAGE ................ $300.00
| ] INSIDE FRONT/BACK COVER .... $500.00 [ ] HALFPAGE ............... $250.00
[ ] GOLDPAGE ..o $450.00 [ ] QUARTER PAGE .......... $150.00
| Please insert my advertisement to occupy a page, as indicated above, in the 2017 Joumal
For the sumof §

Name

Address

* Please make your check payable to the ROCKLAND COUNTY BAR FOUNDATION
DATE OF ANNUAL DINNER: THURSDAY, OCTOBER 26, 2017

Please attach your ad or business card and retum to:

Rockland County Bar Association
337 North Main Street, Suite #1
New City, New York 10956

Deadline for Advertising: October 2, 2017
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COMMERCIAL LITIGATION ISSUES OF INTEREST September 2017
Submitted by Paul Savad, Esqg.
Chair, Commercial and Corporate Law Committee,
Joseph Churgin, Esg., and Susan Cooper, Esq., of
SAVAD CHURGIN, LLP, Attorneys at Law
The answer you filed in a residential foreclosure action against your clients disputes the amount owed and

that the plaintiff bank is the holder of the note. You obtained a preclusion order against the bank after the bank de-
layed disclosure, failed to appear for a court-ordered mandatory settlement conference, and refused to appear for a
court-ordered deposition. The Appellate Division affirmed the preclusion order, which prevents the bank from offer-
ing proof of your clientsd indebtedness, or that t he
mary judgment discharging and cancelling the unpaid mortgage, because the bank cannot prove material elements

of its foreclosure action. The bank argues that the dismissal of the action with prejudice is a drastic remedy dispro-

portionate to its discovery failures, and would result in a windfall to your clients.

Will you win your motion for summary judgment discharging and cancelling the mortgage?

The answer is yes.

In Citibank, N.A. v. Bravo, 2013-0582, NYLJ 1202782750320, at *1 (Sup. Ct. Tompkins Co., March 7,

2017), the plaintiff bank sued to foreclose a mortagalge

tion, the bank refused to appear for deposition, cancelled depositions at the last moment, missed a court-ordered
mandatory settlement conference, failed to comply with a court-ordered deposition deadline, and created confusion

and delay with an unclear effort to substitute counsel.

Although the homeowners had demanded that the bank produce a particular individual for deposition, the bank sim-
ply refused to produce that individual, instead of complying with CPLR 3106(d), which required the bank to give
notice at least 10 days before the deposition that another individual would be produced, with the description or title

of the substituted deponent. The bank produced no one.

As a result of these failures, an order was issued against the bank precluding it from offering any evidence
of the indebtedness, or that the bank is the current holder of the note. The Appellate Division affirmed the order of
preclusion at 140 A.D.3d 1453 (3d Depé6t 2016), findi

gave rise to an inference of willfulness sufficient

C
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argument that a dismissal of the action with prejudice was a drastic remedy, and would give the homeowners a

windfall while causing substantial prejudice to the bank. The Court explained that dismissing the action without

prejudice would impermissibly allow the bank to avoid the adverse impact of the preclusion order, quoting Kihl v.

Pfeffer, 94

be maint

N. Y. 2d

ained,

118,

123 (1999): HA[i]f

t h

a |itigant cannot ignore

e credibilit

court order g

The Court acknowledged that the dismissal was a drastic remedy, but noted that the course was charted

when the

Appell ate

Division affirmed

t he

preclusi on

sure, even as the Appellate Division cited its own decisions holding that preclusion is a drastic remedy.

The lesson? Be meticulous about complying with court-or der e d

di scovery, as t

clusion and dismissal is a proper remedy for a pattern of willful violation of court orders. If you intend to produce a

deposition witness who is a representative of a party other than the witness noticed by your adversary, be sure to

comply with the 10-day notice provided in CPLR 3106(d).

Savad ‘Churgin
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0S DUES TI ME!

inder that it is time to pay your 2017 -18 RCBA Membership Dues.

Annual Dues for 2017 -18 for regular Members is $185.00.
Please send in your Membership Renewal Form now if you have not done so already.

After September 30, 2017 Dues amount increases to $200.00!

If you have any questions about your Membership, please contact Sabrina Charles -Pi

Program Coordinator, at sabrina @rocklandbar.org , or call Sabrina at 845 -6

RCBA

SAPIR|ISCHRAGIN LLP
An Employment Law Firm

Sapir Schragin LLP is pleased to announce that

Mitchell H. Rubinstein

has become Of Counsel to the Firm and will lead the expansion of our
Education and Public Sector Employee Practice.

Mr. Rubinstein comes to Sapir Schragin LLP with over thirty years of experience
representing employees in all areas of employment and education law in both the
public and private sectors.

(914) 328-0366 ewww.sapirschragin.com
399 Knollwood Road, Suite 310, White Plains, NY 10603
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our simple model:

2 g ' You already have an

established network of
prospects that can be easily
converted to clients.

Find the freedom to We are an established

debt resolution firm that

=== FRANCHISE WITHTAYNE LAW GROUP =

be your own boss negotiates with national

banks and collection agencies
on your clients’ behalf.

o
m t I g It's your business and

TAYNE LAW GROUP, P.C

A DEBT SOLUTIONS LAW FIRM

you reap the rewards.

A Tayne Law Group franchise gives you the chance to be your own boss while taynelawgroup.com/franchise
providing you an opportunity to be the entrepreneur you always wanted to be. 1-855-JOIN-TLG

We are looking for
Spanish-speaking attorneys for

Assigned Counsel panels.

News from the Executive Director
RCBA STAFF UPDATE

Below please find a break -down of major areas of responsibility for the
RCBA Staff:

ASSIGNED COUNSEL COORDINATOR T MANUELA GOMEZ
LAWYER REFERRAL SERVICE COORDINATOR T MANUELA GOMEZ
CLE COORDINATOR 7 SABRINA CHARLES i PIERRE
ADVERTISING/NEWSLETTER 7 SABRINA CHARLES i PIERRE
EXECUTIVE DIRECTOR i NANCY LOW i HOGAN, Ph.D.

Contact us anytime at 845 634 -2149. Direct lines: Assigned Counsel i 845 634-1761; Lawyer Referral Service

1 845 708-5719
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This article was recently published in theMay 2017 issue of the National Association of
Criminal Defense Lawyers Champion magazine.

Twelve Myths About Trying Criminal Cases
By Daniel E. Bertolino

I have been trying criminal cases, first as a prosecutor and then as a defense attorney, for
the better part of 40 years. 1 have lost cases I should have won, and I’ve won my share of
“losers”. 1 have attended countless “how to” seminars and I’ve read scores of articles and books'
on “the art of trying cases”. 1 have watched many other lawyers trying criminal cases over the
years. The one lesson I’ve learned from a lifetime of exposure to criminal trial work is that
nothing works all of the time.

And yet there are some techniques that have a better chance of succeeding in the
courtroom, and some which, despite their popularity, are simply not effective or advisable.

Here are twelve myths about trying criminal cases, which may prompt the reader to
question the conventional wisdom.
1. Use the “Shotgun” or “Buffet” Approach, to Keep Your Options Open

We have all seen defense attorneys who cannot resist the temptation to advance at trial
every conceivable defense they can think of, even those that are mutually exclusive.

The reason that this approach does not work is that it does not pass the “living room test”.
In other words, if something does not work in your own house, it probably will not work in the
courtroom either. Imagine that your neighbor knocked on your door and said that your son had
thrown a baseball through his picture window. When you confront your son about the allegation,
would the following explanation by your son be effective? “Dad, first of all, I have the right to
remain silent. Second, I don’t have to prove that I didn 't throw the baseball. They have to prove

that I did throw it. What’s more, I could not have been the one who threw the baseball, because I

I See e.g., Herbert J. Stern & Stephen A. Saltzburg, Trying Cases to Win In One Volume (2013)
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was not even at our neighbor’s house at the time. But if T was at our neighbor’s house at the
time, then I was not the one who threw the baseball. And if I was the one who threw it, then I
did it accidentally.”

Jurors spend most of their lives in the informal setting of their home, and not in a
courtroom where much of what transpires is foreign to them. Inconsistent, mutually exclusive
arguments are rejected by lay jurors, and the lawyer who advances such arguments is
immediately perceived as untrustworthy. The jury knows that the lawyer knows the truth. When
you give the jury three different versions of the truth, you give up your credibility as well. When
your credibility is lost, so too is the case. Pick your strongest defense and hammer it.

2. Make Sure You Have a Good Appellate Issue

There are many reasons to try criminal cases, among them that the client is facing very
little jail time, that the district attorney has a proof problem, that the defendant has already served
most if not all of the time he is facing after trial, that the client really is factually innocent, etc.
Having a good appellate issue, however, is rarely a reason to try a criminal case.

First, the appellate court may disagree with your assessment that the pre-trial “error” is an
error at all. Second, even if the appellate court does agree with you that the ruling of the trial
court after a suppression hearing was indeed error, it is likely that the error will be characterized
as “harmless” if there was otherwise overwhelming evidence of guilt. For example, the New
York Court of Appeals recently ruled that a defendant’s pre-Miranda statement, while in
custody, in response to a detective’s question, should have been suppressed. The Court said:
“However, the error in failing to suppress the statement was harmless beyond a reasonable doubt

in light of the overwhelming evidence against defendant and there being no reasonable
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possibility that his statement contributed to the verdict (see People v. Rivera, 57 NY2d 453, 456
[1982]).2

Third, the chances of convincing the appellate court to issue a stay of execution of the
judgment and sentence pending appeal are minimal. The client forced to serve out a sentence
will find little solace in a later successful appeal.

Fourth, the overwhelming majority of cases appealed are affirmed. Thus, appellate issues
are statistically insignificant in dictating a trial lawyer’s strategy. Trying a case because you
expect to be vindicated on appeal is usually a formula for disaster.

Of course, a good trial lawyer will always be conscious of preparing a proper record in
the event that an appeal becomes necessary. In fact, there are those rare cases which require a
trial just to get the issue before the appellate court, to advocate for new law, or a change in
existing law. In some jurisdictions, a defendant can plead guilty and still pursue an appeal, but
most judges will condition a plea on an appellate waiver.

3. Sometimes it is Best to Waive or Defer Opening Statement

Except in the rarest of circumstances®, you should never waive or defer your opening.
Doing so sends a loud and clear message to the jury that your client is probably guilty, because
you (his advocate and his voice) cannot even get up and put together a few sentences on his
behalf.

Although the judge will tell the jury that opening statements are not evidence, a good
opening statement can have the same impact on the jury as the evidence itself. The doctrines of

primacy and recency dictate that people tend to remember the first and last things they hear.

2 people v. Romero, No. 120, NYLJ 1202756244617, at 1 (Ct. of App., Decided April 28, 2016)

3 One such exception might be in a multiple defendant case, where strategy might make a waiver or deferral of an
opening statement advisable.
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Thus, it is rarely advisable to waive or defer an opportunity to speak directly to the jury about the
case on behalf of your client.

Delivered correctly, the opening statement is not so much a statement at all, as it is an
argument -- and it is rarely a good idea to relinquish any opportunity to argue your case to the
jury, particularly where you can speak to them in a monologue, usually without interruption.

No one is ever impartial about anything any longer than he or she has to be. Always
make an opening statement.

4. Closing Statements Are Much More Important Than Opening Statements

Studies have shown that jurors make up their minds quickly about who should win and
who should lose in the courtroom, and those decisions almost never change. First impressions
are so crucial that jurors frequently have already made up their minds in the early stages of the
trial, sometimes as early as jury selection. Opening statements, best delivered as thinly-veiled
argument, can be a powerful opportunity to convince the jurors that the eventual verdict should
be Not Guilty.

As will be discussed below, summations rarely change the minds of the jurors. Their
minds have already been made up, either during jury selection, or during the opening statements.

For this reason, nothing should be held back during opening statements®. Nothing should
be saved for summation. No ambushes. No surprises. Such tactics only work on T.V. and in the
movies.

5. Use a Warm-up Before Your Opening Statement
We have all heard opening statements that begin like this:

“Ladies and Gentlemen, at this time, I am privileged to be
able to address you by way of an opening statement. As

41t is indeed the rare case that an attorney finds it necessary to hold something back during the opening statement,
but one such case would be where the lawyer believes that the prosecutor will use the opening for discovery.
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the judge has told you, opening statements are not
evidence. You will only receive the evidence from the
witnesses who testify and from the exhibits that are
introduced into evidence and accepted by the court. The
opening statement is like the table of contents to a book or
the trailer to a movie. You will not get the same detail
from the opening statement that you will get from the
evidence itself . . .”, and so on.

The jury has no more interest in watching the lawyers do warm-ups, than we do to see
football players do theirs when we’re in the stands at the game. They are eager for the fight to
commence.

Never use a warm-up before your opening statement. If you do, you will put the jurors to
sleep. Further, you do not want to emphasize to the jury that your opening statement is not
evidence. You would actually like them to believe that every word you say is critical to the case.

An opening statement should begin with your theme, with no introduction or warm-up
whatsoever. In a recent trial charging a husband with the attempted rape of his wife, it was the
district attorney’s theory that the defendant was of the mindset that he was entitled to have sex
with his wife whenever he felt like it, whether she was willing or not. With no warm-up or
introduction whatsoever, the prosecutor stood up and started her opening statement as follows:
“You’re my woman and I’ll do with you as I please”. It was a powerful hook, and exactly the
right way to begin an opening statement.

6. It is Best to Write Out Your Entire Opening and Closing Statements

Writing out your entire opening and closing statements means that you run the risk of

reading what you have written, thereby making you sound stilted, impersonal, insincere, and

rehearsed. No presentation to any audience in any setting should ever be read. It is only

necessary to know what you want to say . . . not every word verbatim.
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