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INTRODUCINGé 

THE NEW RCBA WEBSITE  

VISIT US AT  

www.rocklandbar.org 

The close of summer is upon us as August comes to an end and I look back on this summer and feel 

grateful for the sunshine and the bit of down time here and there.  I hope that you all had an opportu-
nity to rest and relax; spending must needed time with friends and loved ones.  We all need a bit of 

recharge, wouldnôt you agree?   

 

As September approaches, I want to inform you of some new changes our Bar will encounter in the 

Courts this Fall.  Administrative Judge of the 9th Judicial District, Alan Scheinkman, will be imple-

menting a new Trial Assignment Part (TAP) in Supreme Court, Rockland County starting September 
11, 2017.  This is a separate part specifically designated for trial ready Civil, Commercial and Matri-

monial cases.  I was fortunate enough to meet with Judge Scheinkman in the hopes of gaining a better 

understanding of TAP and its procedures. I learned that, as always, when you file your RJI, your case 

will be assigned to an IAS Judge that will handle the case from inception up until the Note of Issue is 

filed.  Once the parties file their Note of Issue, the case will be assigned to TAP where the attorneys 

will have an opportunity to conference the case before the Hon. William Sherwood, the Judge who 
will preside over this part.  Should your case not settle, you will be given a date for trial, with either 

your IAS Judge or, should your IAS judge not be available, then to another Judge in rotation to preside 

over the trial.  It is the hope that TAP will increase our already efficient trial management and to assist 

in any backlog of trials that the Lawyers and Judges are experiencing.  TAP will be brand new for 

Supreme Rockland, and the Judges, Attorneys and Part Clerks understand the delicacy of implement-

ing a new procedure.  As always, our Judges and Court personnel are here to assist us throughout this 
transition.  Speak with your IAS Judges to help gain clarity with your cases and, of course, contact us 

at the Bar Association and we will always be happy to help you in any way that we can. 

 

I look forward to heading into the Fall with you. 

 

Sincerely yours,  
Andrea F. Composto, Esq. 
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                                              COMMERCIAL LITIGATION ISSUES OF INTEREST     September 2017  

   Submitted by Paul Savad, Esq.         

Chair, Commercial and Corporate Law Committee,  

Joseph Churgin, Esq., and Susan Cooper, Esq., of              

SAVAD CHURGIN, LLP, Attorneys at Law  

 The answer you filed in a residential foreclosure action against your clients disputes the amount owed and 

that the plaintiff bank is the holder of the note. You obtained a preclusion order against the bank after the bank de-

layed disclosure, failed to appear for a court-ordered mandatory settlement conference, and refused to appear for a 

court-ordered deposition. The Appellate Division affirmed the preclusion order, which prevents the bank from offer-

ing proof of your clientsô indebtedness, or that the bank is the current holder of the note. You now move for sum-

mary judgment discharging and cancelling the unpaid mortgage, because the bank cannot prove material elements 

of its foreclosure action. The bank argues that the dismissal of the action with prejudice is a drastic remedy dispro-

portionate to its discovery failures, and would result in a windfall to your clients.  

Will you win your motion for summary judgment discharging and cancelling the mortgage? 

The answer is yes. 

 In Citibank, N.A. v. Bravo, 2013-0582, NYLJ 1202782750320, at *1 (Sup. Ct. Tompkins Co., March 7, 

2017), the plaintiff bank sued to foreclose a mortgage on the defendantôs residence. During the course of the litiga-

tion, the bank refused to appear for deposition, cancelled depositions at the last moment, missed a court-ordered 

mandatory settlement conference, failed to comply with a court-ordered deposition deadline, and created confusion 

and delay with an unclear effort to substitute counsel.  

Although the homeowners had demanded that the bank produce a particular individual for deposition, the bank sim-

ply refused to produce that individual, instead of complying with CPLR 3106(d), which required the bank to give 

notice at least 10 days before the deposition that another individual would be produced, with the description or title 

of the substituted deponent. The bank produced no one.       

As a result of these failures, an order was issued against the bank precluding it from offering any evidence 

of the indebtedness, or that the bank is the current holder of the note. The Appellate Division affirmed the order of 

preclusion at 140 A.D.3d 1453 (3d Depôt 2016), finding that the bank ñhad engaged in a pattern of conduct which 

gave rise to an inference of willfulness sufficient to warrant the trial court's imposition of the sanction of preclusion,ò 
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The motion court thereafter granted the homeownersô motion for summary judgment, rejecting the bankôs 

argument that a dismissal of the action with prejudice was a drastic remedy, and would give the homeowners a 

windfall while causing substantial prejudice to the bank. The Court explained that dismissing the action without 

prejudice would impermissibly allow the bank to avoid the adverse impact of the preclusion order, quoting Kihl v. 

Pfeffer, 94 N.Y.2d 118, 123 (1999): ñ[i]f the credibility of court orders and the integrity of our judicial system are to 

be maintained, a litigant cannot ignore court orders with impunity.ò  

The Court acknowledged that the dismissal was a drastic remedy, but noted that the course was charted 

when the Appellate Division affirmed the preclusion order based on the bankôs own willful failure to provide disclo-

sure, even as the Appellate Division cited its own decisions holding that preclusion is a drastic remedy. 

The lesson?  Be meticulous about complying with court-ordered discovery, as the ñdrastic remedyò of pre-

clusion and dismissal is a proper remedy for a pattern of willful violation of court orders. If you intend to produce a 

deposition witness who is a representative of a party other than the witness noticed by your adversary, be sure to 

comply with the 10-day notice provided in CPLR 3106(d).   
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ITôS DUES TIME! 

 

This is a friendly reminder that it is time to pay your 2017 -18 RCBA Membership Dues.  

 

Annual Dues for 2017 -18 for regular Members is $185.00.  

 

Please send in your Membership Renewal Form now if you have not done so already.  

 

After September 30, 2017 Dues amount increases to $200.00!  

 

If you have any questions about your Membership, please contact Sabrina Charles -Pierre ,                                 

Program Coordinator, at sabrina @rocklandbar.org , or call Sabrina at 845 -634-2149. 

 

 

RCBA 
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News from the Executive Director  

 
RCBA STAFF UPDATE  

 
Below please find a break -down of major areas of responsibility for the  

RCBA Staff:  
 

ASSIGNED COUNSEL COORDINATOR ï MANUELA GOMEZ  

LAWYER REFERRAL SERVICE COORDINATOR ï MANUELA GOMEZ  

CLE COORDINATOR ï SABRINA CHARLES ï PIERRE 

ADVERTISING/NEWSLETTER ï SABRINA CHARLES ï PIERRE 

EXECUTIVE DIRECTOR ï NANCY LOW ï HOGAN, Ph.D.  

 
Contact us anytime at 845 634 -2149. Direct lines: Assigned Counsel ï 845 634-1761; Lawyer Referral Service ï 845 708-5719 
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 This article was recently published in the May 2017 issue of the National Association of        

Criminal Defense Lawyers Champion magazine.    
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